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Court of Appeals of the District of Columbia. 


No. 4231. 

K. H. Butler & Company, Inc., etc.. Appellant, 

vs. 

A Certain Fund of Money et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 39605. 

K. H. Butler & Company, Inc., a Corporation of the State of New 

York, Plaintiff, 

vs. 

A Certain Fund of Money and Thomas W. Miller, as Alien 
Property Custodian, and Frank White, as Treasurer of the United 
States, Defendants. 

The United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 
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1 Bill of Complaint. 

Filed November 28, 1921. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 39605. 

K. H. Butler & Company, Inc., a Corporation of the State of New 

York, Plaintiff, 

vs. 

A Certain Fund of Money and Thomas \V. Miller, as Alien 
Property Custodian, and Frank White, as Treasurer of the United 
States, Defendants. 

To the Supreme Court of the District of Columbia: 

Plaintiff states as follo\vs: 

(1) The plaintiff, K. H. Butler & Company, Inc., a corporation 
organized under and by virtue of the Laws of the State of New York, 
is a citizen of the United States, having its principal office at 46 West 
40th Street, City and State of New York and brings this suit in its 
owm right. 

(2) That that certain fund of money, defendant, is within the 
District of Columbia and in the possession of Thomas W. Miller, as 
Alien Propxjrty Custodian or Frank White, as Treasurer of the United 
States, having been delivered or paid over to the Alien Property Cus¬ 
todian on distribution of the assets of the Felix Schoeller Paper Com¬ 
pany, Inc., a corporation of the State of New York, now dissolved, 
to its stockholders. 

(3) On information and belief, that Thomas W. Miller, defend¬ 
ant, is a citizen of and official of the United States resident within the 
District of Columbia and is now duly qualified as Alien Property 

Custodian, pursuant to the pro^dsion of the Act of Congress 

2 know n as the “Trading with the Enemy Act,’’ approved Octo¬ 
ber 6, 1917 and is acting under said Act and the amendments 

thereto. 

(4) On information and belief, that Frank WTiite, defendant, is a 
citizen of and official of the United States resident in the District of 
Columbia and is now duly qualified as Treasurer of the United States 
under the laws of the United States providing for said office, and is 
acting under such law^s. 

(5) That the immediate predecessor in office of said Thomas W. 
Miller, Francis P. Gan^an, was, as Alien Property Custodian, sole 
stockholder of the Felix Schoeller Paper Company, Inc., a corpora¬ 
tion of the State of New York, now dissolved, and in such latter 
capacity, but as Alien Property Custodian, received a certain fund 


A CERTAIN FUND OF MONEY ET AL. 


3 


of money as final liquidating dividend on the capital stock of the 
said Felix Schoeller Paper Company, Inc., and thereafter did turn 
over the whole or a part of said fund to Frank White, as Treasurer of 
the United States, in pursuance of the said Trading with the Enemy 
Act, as to which said fund the plaintiff asserts rights, titles and 
interests. 

(6) That this suit arises under the Laws of the United States and 
that this Court has jurisdiction hereof under the said laws and par¬ 
ticularly under said Act of Congress known as the Trading with the 
Enemy Act as approved October 6th, 1917 and in particular Section 
9 thereof and the amendments thereto. 

(7) That on the 22nd day of November 1921 the plaintiff 
duly filed with the said Alien Property Custodian notice of the claim 

as herein set forth, under oath and in such form and contain- 

3 ing such particulars as the said Alien Property Custodian 
required pursuant to said Section 9 of the said Act. 

(8) On information and belief, that during the years 1916 and 
1917 all of the stockholders of the said Felix Schoeller Paper Co.. 
Inc., were German nationals residing in Germany and that its full 
board of directors consisted of three members; of whom, one was a 
German national, residing in Germany,the others a certain Ferdinand 
Schurmann and a certain Hermann Lange, and that during said 
years no one of the said stockholders nor the first said director wa.« 
within the United States; but that the said Ferdinand Schurmann 
and Hermann I^nge were the sole officers of the said corporation 
within the United States during the said period, and that in addition 
thereto the one or the other of them or both had the power to vote 
the entire capital stock of the said corporation so that the said Schur¬ 
mann and Lange were fully entrusted with and actually did have 
complete charge and control of the said company and its affairs and 
assets during the entire said period. 

(9) On information and belief, that from December 1916 to 
September 1917, inclusive, the said Schunnann and Lange did, or 
the one with the knowledge and consent of the other did, wrongfully 
withdraw from the treasury of the said Felix Schoeller Paper C/O., 
Inc., the sum of at least one hundred seven thousand five hundred 
four dollars and fifty five cents ($107,504.55) and did convert the 
same to the use of one or both of them. 

(10) On information and belief, that during the year 1918 the 
Alien Property Custodian did, in pursuance of the Trading with the 

Enemy Act demand the entire capital stock of the said Felix 

4 Schoeller Paper Co., Inc., as the property of an enemy or ene¬ 
mies, whereby the said Alien Property Custodian became the 

sole stockholder of the said Felix Schoeller Paper Co., Inc. and as 
such sole stockholder, the Alien Property Custodian did cause a cer¬ 
tain E. P. Humpstone, W. O. Kilboume and W. R. Sainsbury to he 
duly elected and become the directors of the said Felix Schoeller 
Paper Co., Inc. thereafter constituting the entire board of directors 
of the said corporation and as such remained until the dissolution of 
the said corporation and did thereupon become Trustees of the assets 
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of the said corporation for its creditors and stockholders by virtue 
of the general corporation law of the State of New York. 

(11) On information and belief, that the said Humpstone, Kil- 
boiirne and Sainsbury assuming control of the said Felix Schoeller 
Paner Co., Inc., as its directors did find its assets dissipated or not 
in hand, due, as aforesaid to the conspiracy and fraud on the part of 
the said Schurmann and Lange, but that the said directors did accept 
as true the explanation of the said Schurmann or the said Lange 
that the disappearance of the said corporation’s tangible assets was 
due to the loan by the Felix Schoeller Paper Co., Inc., to the Plain¬ 
tiff, K. H. Butler k Company, Inc. of sundry sums at sundry times in 
the total amount of one hundred seven thousand five hundred four 
dollars and fifty five cents ($107,504.55) and that the said K. H. 
Butler & Company, Inc., was presently indebted therefor; and that 
said false explanation was accented as true by the said newly elected 
board of directors of the said Felix Schoeller Paper Co., Inc., with¬ 
out due and careful investigation, made apparent to be necessary by 
other facts in connection with the person of the alleged debtor 

5 corporation which facts were in part known to said directors 
as will appear hereafter. 

n2) That at the time of the election of the directors Humpstone, 
Killourne and Sainsbury to the board of the said Felix Schoeller 
Paper Co., Inc., as representatives of the Alien Property Custodian, 
the said Schurmann and I>ang were the sole active officers and stock¬ 
holders except at sundrv times, others were appointed such by said 
Schurmann and/or Lange temporarily and as creatures. 

(IS) That immediatelv after the installation of the said Hump¬ 
stone, Kilbourne and Sainsburv as directors of the Felix Schoeller 
Paper Company, Inc. that is to say during the early part of the 
year 1919, the Felix Schoeller Paper Co.. Inc. began to press the 
plaintiff for the payment of the alleged indebtedness, but it was not 
possible at this time for the said Schurmann and Lange to contrive 
so that the plaintiff should pay this alleged debt, for the reason that 
the alleged indebtedness represented a value many times greater 
than the total worth of the plaintiff at that time or any time in its 
existence to that date; that thereupon the said Felix Schoeller Paper 
Co., Inc. insisted that it place its representatives on the board of the 
plaintiff until such time as the alleged debt should be paid in full 
and that in addition thereto, the entire capital stock of the last 
named corporation should be turned over to it to hold as security 
until such time as the alleged debt should be paid in full to it by 
the plaintiff. AVhereunon, by arrangement with the said Lange, 
the said Humpstone, Kilbourne and Sainsbury, the same who were 
directors of the said Felix Schoeller Paper Co., Inc., were installed, 
as agents of the said Felix Schoeller Paper Co., Inc., directors 

6 of the plaintiff, on or about November 14, 1918 and remained 
as such during all that further period during which the acts 

herein complained of took place. 

(14) That having been, as aforesaid, duly elected directors of the 
plaintiff, the said Humpstone, Kilbourne and Sainsbury, being at 
one and the same time directors of both the said Felix Schoeller 
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Paper Co., Inc., and of the jiL’intiff, as well as agents in respect of 
the plaintiff, and in addition thereto the said Lange owned or con¬ 
trolled the entire capital stock of the plaintiff and the entire board of 
directors of the plaintiff as then composed, were the creatures of 
the said Lange and/or Schurmann and that at this time or prior to 
this time, in contemplation of the situation, the said Schurmann 
and Lange did, or the one did with the knowledge and asvsent of 
the other, falsify the books of account of the plaintiff and enter 
therein, and predate such entries as might make it appear from 
the books of account of the plaintiff that it had received from and 
owed the said Felix Schoeller Paper Co., Inc., the full sum of one 
hundred seven thousand five hundred four dollars and fifty five 
cents ($107,504.55) and that it might more plausibly appear that 
the plaintiff might be so indebted, did further falsify and forge the 
books of account and records of the plaintiff to establish fictitiously 
the existence of assets which did not in fact exist or to establish the 
value of the corporate assets as greater than they actually were; 
that such dealings with the books and records of the plaintiff were 
deceitful and fraudulent on the part of the said Schurmann and 
Lange and with deliberate purpose to conceal the prior fraud of the 
one or both of them on the Felix Schoeller Paper Co., by the 

7 commission of the further fraud on the plaintiff; and that 
no part of the above debt as entered on the books of the plain¬ 
tiff was due the said Felix Schoeller Paper Co., Inc. nor had the 
value or any part thereof which it purported to represent been re¬ 
ceived by the plaintiff from the Felix Schoeller Paper Co., Inc. 
at any time; that the commission of said fraud upon the plaintiff was 
made possible for a time without detection for the reason that from 
the beginning of the plaintiff to the time of the acts complained of 
and for a time thereafter, the said Schurmann and Lange were its 
sole directors, officers representation of the said Felix Schoeller 
Paper Co., Inc., on the board of the plaintiff, became aware, or by 
due diligence imposed by their several capacities, would have become 
aware of the tnie facts, to wit: that the books of account and records 
of the plaintiff had been falsified and that the said debt to the Felix 
Schoeller Paper Co., Inc., appearing thereon, was fictitious and 
statements of assets appearing thereon, to force a balance of such 
books, were also false and fictitious; and that the said directors did 
at this time actually know that the books of account were in unsatis¬ 
factory condition and that conflicting items appeared thereon. 

(15) That the said directors were negligent and careless of the 
plaintiff’s affairs and assets, or were as agents of the said Felix 
Schoeller Paper Co., Inc., regardless of the plaintiff’s affairs and de¬ 
sirous of taking such action as directors of the plaintiff as would be 
of most benefit to the said Felix Schoeller Paper Co., Inc., and that 
on the 7th day of February 1919, as directors of the plaintiff, did 
pass a formal resolution acknowledging the said alleged indebted¬ 
ness as a valid obligation of the plaintiff and did instruct the 

8 plaintiff’s officers to make payment of the same to the Felix 
Schoeller Paper Co., Inc., and that prior to this resolution 

the said directors of the plaintiff had caused an accountant’s report 
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to be rendered them by Boyce, Iluglies and Farrell, Certified Public 
Accountants, made under instruction that such report was to be 
made in accord with book entries and without verification, and such 
report was made the basis of all further action of this board as then 
constituted; from such report, prepared in accord with said instruc¬ 
tion, the debt appeared as due from the plaintiff to the said Felix 
Schoeller Paper Co., Inc. 

(16) That thereafter by the exhibition of the said balance sheet 
of said accountants’ report, and otherwise, the said Lange, being an 
officer of the plaintiff under the control of said board of directors, 
was allowed to cause the plaintiff to borrow large sums of money' 
from sundry persons and the plaintiff being thus in funds, the said 
Lange, under the direction of the said board of directors composed 
of the said Humpstone, Kilboume and Sanisbury, did pay over and 
deliver to the said Felix Schoeller Paper Co., Inc., between the 16th 
day of January, 1919, and the 17th day of July, 1919, the full 
sum of one hundred six thousand three hundred fifty dollars 
and two cents ($106,350.02), being a sum many times in excess 
of the total net worth of the plaintiff as of said date; said payment 
being without consideration and so far as the plaintiff was concerned, 
under duress. 

(17) That on the 17th day of July, 1919, the date of the last 
payment or part delivery of said fund, the said Humpstone, 

9 Kilboume and Sainsbury resigned from the board of directors 
of the plaintiff and the plaintiff’s capital stock was returned by 

the Felix Schoeller Paper Co., Inc., to the said Hermann Lange. 

(18) On information and belief, that the said Humpstone, Kil- 
hourne and Sainsbury, as directors of the Felix Schoeller Paper Co., 
Inc., shortly thereafter became the Trustees of the assets of and the 
assets in possession of the Felix Schoeller Paper Co., Inc., it being 
in dissolution, and that as such they had possession of the full fund 
of the plaintiff as above set forth which had passed into the posses¬ 
sion of the said Felix Schoeller Paper Co., Inc.; and that said Trustees 
made distribution to the Alien Property Custodian, as such and as 
sole stockholder of the said company, of all funds and property of 
the said company in its posses.sion after the payment of recognized 
creditors and that included in such distribution, to the said Alien 
Property Custodian, were the funds of the plaintiff. 

(19) That the plaintiff has hitherto been unable to complain in 
the matters aforesaid and it is able now to eomplain only through 
the following circumstances: that its eapital stoek was made se¬ 
curity for certain of the loans eontraeted by it to accumulate the 
fund paid over, aforesaid, to the Felix Schoeller Paper Co., Inc., 
and by arrangement on December 19, 1919, the pledgees became 
stockholders of the plaintiff and later together with other parties 
owners of the entire capital stock of the plaintiff and they have ad¬ 
vanced to the plaintiff sundry large sums whieh the plaintiff has 
applied to its other debts, ehiefly those ereated to obtain the fund 

paid over to the Felix Schoeller Paper Co., Inc., as hereto- 

10 fore set forth, for the repayment of which advances they 
were depending on the fictitious assets of the plaintiff as set 
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up fraudulently on its books; and when it became apparent that 
these advances could not be met, the plaintiff’s affairs were directly 
examined by its new stockholders, as its officers and directors, and 
the whole of the above fraudulent proceedings came to light so that 
the plaintiff can now complain. 

(20) The plaintiff avers that it has been without wrong or negli¬ 
gence in all the premises, that a fraud has been committed upon it 
by the said Schurmann and Lange, to which the Felix Schoeller 
Paper Co., Inc., was a party to the extent of receiving and holding 
the fund of which the plaintiff was defrauded, or failing to prevent 
the fraud on the plaintiff through the pei*sons of its agents and 
directors in their capacity as directors of the plaintiff; wherefore, 
should the wrongs complained of be not redressed, the plaintiff is 
not only deprived of its fund of money, but its present creditors 
cannot be paid without impairment of capital to the amount of such 
fund; but that Felix Schoeller Paper Co., Inc., and its stockholdera 
will be benefited by its own negligence and participation is the fraud 
to the extent of such fund. 

(21) And that the plaintiff has no complete and adequate remedy 
at law in the premises; that the said Schurmann and Lange are per¬ 
sons of no sufficiency and the fund in question, which is the fund 
of the plaintiff can now be reached only by these particular pro¬ 
ceedings. 

(22) To the end therefore that the plaintiff may have such re¬ 
lief as it can obtain only in this Court of Equity, the plaintiff 

prays: 

11 That the Felix Schoeller Paper Co., Inc. may be, by this 

honorable court, declared to have received and held the 
moneys of the plaintiff as above alleged amounting to the sum of 
one hundred six thousand three hundred fifty dollars and two 
cents ($106,350.02), as the money of the plaintiff and as trustee 
thereof for the use and benefit of the plaintiff; and that this court 
order and decree a trust to be impressed upon the said fund for the 
benefit of the plaintiff as of the date it was improperly paid out of 
the treasury of the plaintiff; and that each defendant herein, in¬ 
cluding Thomas W. Miller, as Alien Property Custodian, and Frank 
White, as Treasurer of the United States, be ordered and decreed to 
pay over to the plaintiff the full sum of one hundred six thousand 
three hundred fifty dollars and two cents, ($106,350.02) from any 
money or funds in the possession of any or each of them derived 
from the said Felix Schoeller Paper Co., Inc. or held for it, its 
stockholders or creditors, until such funds shall be exhausted or 
the plaintiff satisfied in full of the decree. 

And the plaintiff prays that each defendant herein named may 
set forth an account of all and every sum or sums of money received 
by them or anyone of them directly or indirectly out of the fund in 
question paid over from the plaintiff’s treasury to the Felix Schoel¬ 
ler Paper Co., Inc. and how the same have been respectively applied 
or disposed of. 

And that the plaintiff may have such further or other general 
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relief in the premises as the nature and circumstances of this case 
may require and to this court shall seem meet. 

And the plaintiff prays that the said defendants may be 

12 compelled to answer all and singular the premises in this 
Bill (but not under oath, answer under oath hereby waived) 

and that the court grant the plaintiff* due process by subpoena 
directed to the said Thomas W. Miller, as Alien Property Custodian, 
and Frank White, as Treasurer of the United States, defendants 
hereinbefore named, requiring and commanding each of them to 
appear herein to answer this the plaintiff* s bill and to stand to, per¬ 
form and abide such decree as to this honorable court shall seem 
meet. 

NIPPERT AND BROWN, 

Attorneys for Plaintiff. 

State of New York, 

City and County of Neiv York, ss: 

I, George Plochmann, do make oath and say that I am the Vice 
President of K. H. Butler & Company, Inc., the plaintiff above 
named and am acquainted with its affairs, and that the matters and 
facts stated in the foregoing bill are true to the best of my knowl¬ 
edge, information and belief. 

GEORGE PLOCHMANN. 

Sworn to and subscribed to before me this 22nd day of November 
1921, by George Plochmann, to me known and known to me to be 
the person signing the above instrument. 

[seal.] LAWRENCE F. DEUTZMAN, 

Notary Public for Westchester County. 

■ Certificate filed in N. Y. County No. 193. 

New York Register No. 3175. 

Term expires March 30th, 1923. 

13 Answer of Defendants Miller and White. 

Filed January 14, 1922. 

♦ 3|c 3«e 3tc 3|C 


Now come the defendants, Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States, 
separately and severally answering the bill of complaint, and for 
their separate and several answers say: 

(1) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered 1 of 
the bill of complaint, and therefore demand strict proof thereof; 

(2) Answering the averments of paragraph numbered 2 of the 
bill of complaint these defendants say that the Alien Property Cus¬ 
todian, acting under and pursuant to the terms and provisions of the 
Trading ^ith the Enemy Act, the amendments thereto and the 
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proclamations and executive orders issued thereunder, after investi¬ 
gation determined that Franz Hecker, Lothar Schoeller, and Carl 
Buddenberg were enemies within the pur\dew and meaning of the 
said Act, the amendments thereto and the proclamations and execu¬ 
tive orders issued thereunder, and that certain shares of the capital 
stock of the Felix Schoeller Paper Company, Inc., an alleged corpora¬ 
tion alleged to have been incorporated under and pursuant to the 
laws of New York, were owing or belonging to, held for, by, on 
account of, on behalf of, or for the benefit of the said enemies. 
Thereupon the Alien Property Custodian demanded that the said 
stock be conveyed, transferred, assigned, delivered, and/or paid to 
him as Alien Property Custodian, to be my him held, administered 
and accounted for as provided by law, and thereafter the said stock 
was conveyed, transferred, assigned, delivered and/or paid 

14 to him. Subsequent to the transfer to the Alien Property 
Custodian of the above mentioned stock, the aforesaid cor¬ 
poration was liquidated and its stock and assets reduced to cash, 
which is now on deposit in the Treasury of the United States. 

Further answering the said paragraph these defendants say that 
should the plaintiff herein establish any right to recover in this suit, 
a full and accurate accounting of all the above mentioned money and 
other property will be rendered unto this Court, to the end that a 
just and equitable decree may be rendered herein. 

(3) They admit the averments of paragraph numbered 3 of the 
bill of complaint; 

(4) They admit the averments of paragraph numbered 4 of the 
bill of complaint; 

(5) For answer to the averments of paragraph numbered 5 of the 
bill of complaint these defendants refer to their answer to paragraph 
numbered 2 of the bill of complaint, and pray that the same be fully 
read as if set forth in this place; 

(6) The averments of paragraph numbered 6 of the bill of com¬ 
plaint are statements of law which these defendants are not required 
to answer; 

(7) They admit the averments of paragraph numbered 7 of the 
bill of complaint; 

(8) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered 8 of 
the bill of complaint, and therefore demand strict proof thereof; 

(9) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered 9 

15 of the bill of complaint, and therefore demand strict proof 
thereof; 

(10) For answer to the averments of paragraph numbered 10 of 
the bill of complaint these defendants refer to their answer to para¬ 
graph numbered 2 of the bill of complaint, and pray that the same 
be read as if fully set forth in this place; 

Further answering said paragraph these defendants say that E. P. 
Humpstone, W. 0. Kilbourne, and W. R. Sainsbury were, on 
August 26, 1918, duly elected and became Directors of the Felix 

2—4231a 
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Schocller Paper Company, Inc., and constituted thereafter Hhe 
entire Board of Directors of the said company. 

Further answering said paragraph these defendants say that they 
have no knowledge or information sufficient to form a belief with 
respect to the other facts stated therein, and therefore demand strict 
proof thereof; 

(11) Answering the averments of paragraph numbered 11 of the 
bill of complaint these defendants say that the above mentioned 
directors upon assuming control of the Felix Schoeller Paper Com¬ 
pany, Inc., checked over its books and em])loyed certified public ac¬ 
countants to audit the said books, and that the said checking and 
said audit established the fact that the Felix Schoeller Paper Com¬ 
pany, Inc. had loaned the plaintiff herein the sum of $107,504.44, 
and that the said Felix Schoeller Paper Company, Inc. was the 
creditors of the plaintiff to that amount. As to all the other several 
averments of the said paragraph these defendants deny the same; 

(12) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph num- 

16 bered 12 of the bill of complaint, and therefore demand 
strict proof thereof; 

(13) Answering the averments of paragraph numbered 13 of the 
bill of complaint these defendants say that Humpstone, Kilboume, 
and Sainsburj’ were duly elected and became the directors of the 
plaintiff corporation on November 14, 1918. 

Further answering said paragraph these defendants say that the 
stock of the plaintiff corporation was delivered to Felix Schoeller 
Paper Company, Inc., as security for the above mentioned indebted¬ 
ness, and that upon the payment of the said indebtedness some time 
prior to June 22, 1919, all the said capital stock of the plaintiff 
corporation was released by the Felix Schoeller Paper Company, Inc. 

Further answering the said paragraph these defendants say that 
with respect to the other averments of the said paragraph they have 
no knowledge or information sufficient to form a belief, and there¬ 
fore demand strict proof thereof; 

(14) Answering the averments of paragraph numbered 14 of the 
bill of complaint these defendants deny each and all of the allega¬ 
tions contained therein. 

Further answering said paragraph these defendants say that the 
said Humpstone, Kilbourne and Sainsbury, after assuming control 
of the Felix Schoeller Paper Company, Inc., used all due diligence 
in checking over and in having audited the accounts of the cor¬ 
poration in order that the exact state of affairs of the corporation 
might be established; 

(15) Answering the averments of paragraph numbered 15 of the 
bill of complaint these defendants say that they have no 

17 knowledge or information sufficient to form a Mief with 
respect thereto, except that they say that the Felix Schoeller 

Paper Company, Inc. loaned to the plaintiff herein the amount in 
controversy and took as security for the said loan the entire capital 
stock of the plaintiff corporation, but that upon the payment of the 
said loan the said stock was returned: 
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(16) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered 16 of 
the bill of complaint, and therefore demand strict proof thereof; 

(17) Answering the averments of paragraph numbered 17 of the 
bill of complaint these defendants say that upon the payment by 
the plaintiff herein of the loan from the Felix Schoeller Paper Com¬ 
pany, Inc., the stock of the plaintiff company which had been de¬ 
livered to the Felix Schoeller Paper Company, Inc. as security for 
the said loan, was returned to Hermann Lange; 

(18) Answering the averments of paragraph numbered 18 of the 
bill of complaint tliese defendants say that on September 5, 1919 the 
Board of Directors of Felix Schoeller Paper Company, Inc. held a 
meeting and passed a resolution dissolving the said corporation. In 
the said resolution each German enemy who had owned stock in the 
corporation prior to the seizure thereof by the Alien Property Custo¬ 
dian was awarded his prorated share of the remaining assets of the 
Felix Schoeller Paper Company, Inc. for stock standing in his name 
on the books of the corporation. This share was delivered to the Alien 
Property Custodian in accordance with the said Custodian’s demand; 

(19) They have no knowledge or information sufficient 

18 to form a belief with respect to the averments of paragraph 
numbered 19 of the bill of complaint, and therefore demand 

strict proof thereof; 

(20) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered 20 of the 
bill of complaint, and therefore demand strict proof thereof; 

(21) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered 21 of the 
bill of complaint, and therefore demand strict proof thereof; 

(22) These defendants deny that the plaintiff herein is entitled to 
the relief which it prays for in the bill of complaint. 

Wherefore these defendants having fully answered the bill of 
complaint pray that they be dismissed with their costs in this behalf 
expended, and for such other and further relief to which in the 
premises they may be justly entitled. 

THOMAS W. MILLER, 

Alien Property Custodian. 
FRANK AVHITE, 

Treasurer of the United States. 

PEYTON GORDON, 

Attorney of the United States in 
and for the District of Columbia. 

District of Columbia, ss: 

Thomas W. Miller, being first duly sworn, upon oath deposes and 
says that he is Alien Property Custodian of the United States of 
America; that he has read the foregoing answer by him sub- 

19 scribed and knows the contents thereof; that the matters and 
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things therein stated as of his personal knowledge are true, and 
those stated as upon information and belief he believes to be true. 

THOMAS W. MILLER. 

Subscribed and sworn to before me this 12th day of January, 
1922 

[SEAL.] SOPHIE D. HILLMAN, 

Notary Public, D. C. 

District of Columbia, ss: 

Frank White, being first duly sworn, upon oath deposes and says 
that he is Treasurer of the United States of America; that he has read 
the foregoing answer by him subscribed and knows the contents 
thereof; that the matters and things therein stated as of his personal 
knowledge are true, and those stated as upon information and belief 
he believes to be true. 

FIL\NK WHITE, 

Subscribed and sworn to before me this 12th dav of January, 1922. 
[seal.] ELLA F. VAN ZANDT, 

Notary Public, D. C. 


20 Order of Reference. 

Filed March 19, 1923. 

This cause duly coming on to be tried and the parties by their 
attorneys appearing, and it appearing to the satisfaction of the Court 
that the examination of a large number of books of account, minute 
books and other documents, and of a long account, would be re¬ 
quired at the hearing, it is hereby this 19th day of March, 1923 

Ordered that this cause and all the issues of law and fact therein 
be, and they are hereby, referred to Walter C. Clephane, Esquire, of 
Washington, District of Columbia, as Special Master, to hear the 
evidence in full and report to the Court his findings of fact and 
conclusions of law on the w^hole case. 

And it is further ordered that all of the proceedings and testimony 
taken before said Special Master be taken down stenographically 
and reduced to writing and returned to this Court by said Special 
Master, together with all exhibits introduced in evidence, with his 
findings of fact and conclusions of law. 

By the Court: 

F. L. SIDDONS, 

Justice. 
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21 Report of Special Master. 

Filed October 15, 1923. 

3(c ^ 9k 4c 

1. This cause was referred to me as Special Master to hear the evi¬ 
dence in full and report to the Court my findings of fact and con¬ 
clusions of law on the whole case, with the further direction that all 
of the proceedings and testimony be taken down stenographically 
and returned to the Court together with all exhibits introduced in 
evidence. 

Proceedings Before Special Master. 

2. After due notice to the parties through their attorneys of record 
and agreement as to the date and hour of the first hearing, the said 
parties appeared through their attorneys at my office in the City of 
AVashington, D. C. on the 20th day of April, 1923; and thereafter 
by adjournment duly noted in accordance with the agreement of the 
parties, further sessions were held on the 21st day of April, 1923, the 
7th day of May, 1923, the 8th day of May, 1923, and the 14th day 
of May, 1923, upon which last named date the hearings were con¬ 
cluded. 

3. At the various hearings there were present Alfred K. Nippert, 
Esquire, and William Sabine, Esquire, on behalf of the plaintiff, 
and Dean Hill Stanley, Esquire, on behalf of the defendants. 

4. Before proceeding with the order of reference I first took before 
Florence A. Colford, a Notary Public of the District of Columbia, 
the oath required by Equity Rule 49 of this court, to w^ell and faith¬ 
fully hear and examine the cause and to make a just and true 

22 report therein according to the best of my understanding. 
Each witness was likewise sworn by the same Notary. 

5. In view of the scope of the order of reference it becomes neces¬ 
sary to clearly state the plaintiff’s contentions and how many of 
those contentions are admitted either by the answer or during the 
course of the proceedings under the reference, and then to analyze 
the evidence submitted. 

I 

Plaintiff’s Allegations and Contentions. 

6. These allegations and contentions, briefly stated, are as follows: 

During the years 1916 and 1917 all the stockholders of the Felix 

Schoeller Paper Company, Inc., were German Nationals residing in 
Germany, and the full board of directors of that company con¬ 
sisted of three persons, one of whom was a German National, the 
others being Ferdinand Schurmann and Herman Lange, who were 
the sole officers within the United States during that period and in 
charge of the affairs of the corporation with power to vote the 
entire capital stock. During that period they, or one of them, with 
the knowledge and consent of the other, withi^w from the treasury 
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of that corporation the sum of at least One Hundred and Seven 
Thousand Five Hundred and Four Dollars and Fifty-five Cents 
($107,504.55) and converted the same to the use of one or both of 
them. During the year 1918, the Alien Property Custodian (one 
of the defendants here—neither Schurmann nor Lange being a 
party to the case), pursuant to the Trading With The Enemy Act, 
demanded and received the entire capital stock of the corporation 
and caused his three nominees to be duly elected its sole 

23 directors, in which positions they remained until the cor¬ 
poration was subsequently dissolved. After assuming office 

these directors found the assets of the corporation missing due to 
what is alleged by the plaintiff to have been a conspiracy or fraud 
on the part of Schurmann and Lange, and they accepted the expla¬ 
nation of Schurmann and Lange that the missing assets were due 
to a loan to the amount thereof which had been made by that cor¬ 
poration to another corporation named K. H. Butler & Company, 
Inc., which is the plaintiff in this case. What is alleged by the 
plaintiff to have been this false explanation was accepted as true 
by these directors without due and careful investigation and without 
proper consideration of facts known to them. The Felix Schoeller 
Paper Company (hereinafter called the Paper Company) began to 
press the plaintiff, (hereinafter called the Butler Company) for the 
payment of the alleged indebtedness, but Schurmann and Lange 
being unable to arrange for its payment, the Paper Company insisted 
that it place its representatives on the board of directors of the 
Butler Company until the debt should be paid, and meanwhile the 
entire capital stock of the Butler Company should be turned over 
to the Paper Company. This arrangement was carried out. Lange 
at this time owned or controlled the entire capital stock of the 
Butler Company, and its entire board of directors as then com¬ 
posed, “were the creatures of the s^id Lange and/or Schurmann.” 
Schurmann and Lange, or one of them, with the knowledge and 
consent of the other with the deliberate purpose to conceal their 
prior fraud, falsified the books of account of the Butler Company 
so that it might appear therefrom that the Butler Company had 
received from and owed the Paper Company the amount 

24 hereinabove mentioned, and falsified and forged the Butler 
Company books to establish fictitious assets. No part of the 

above mentioned amount was due the Paper Company. The bill 
further alleges that the Alien Property Custodian’s directors who 
the Paper Company had insisted should be elected to the directorate 
of the Butler Company, should have known of this, and that as a 
matter of fact they did know that the Butler Company’s books 
were in an unsatisfactory condition. The bill also contains the 
following further allegations: 

7. The directors last mentioned had caused the books of the 
Butler Company to be examined by certified public accountants 
with instructions to make their report solely\irom the book entires 
and without verification. From this report uW debt appeared to be 
due. On the 7th day of February, they passed a formal resolution 
of the Butler Company acknowledging this indebtedness and in- 
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structed the Butler Company’s officers to make payment thereof. 
Thereafter the said Lange “was allowed to cause the plaintiff to 
borrow large sums of money from sundry persons,” as a result of 
which Lange under the direction of the Butler Company’s hoard of 
directors, paid over to the Paper Com])any the sum of One Hundred 
and Six Thousand Three Hundred and Fifty Dollars and Two Cents, 
($106,350,02) which said payment was made without consideration 
and under duress. After this the Alien Property Custodian’s said 
directors resigned and the Butler Company stock was returned to 
Lange. Shorty thereafter the Paper Com])any was dissolved and 
the Alien Property Custodian’s said directors of the Paper Company 
then became the trustees of its assets and made distribution of these 
net assets to the Alien Property Custodian, who turned them over 
to the defendant White as Treasurer of the United States. 

25 8. Among the concluding allegations of the bill is found 
the following explanation of the apparent delay on the part of 

the plaintiff company in filing the suit: 

“That its capital stock was made security for certain of the loans 
contracted by it to accumulate the fund paid over, aforesaid, to the 
Felix Schoeller. Paper Company, Inc., and by arrangement on De¬ 
cember 19, 1919, the pledgees became stockholders of the plaintiff 
and later together with other parties owners of the entire capital 
stock of the plaintiff and they have advanced to the plaintiff sundry 
large sums which the plaintiff has applied to its other debts, chiefly 
those created to obtain the fund paid over to the Felix Schoeller 
Paper Company, Inc. as heretofore set forth, for the repayment of 
which advances they were depending on the fictitious assets of the 
plaintiff as set up fraudulently on its books; and when it became 
apparent that these advances could not be met, the plaintiff’s affairs 
were directly examined by its new stockholders, as its officers and 
directors, and the whole of the above fraudulent proceedings came to 
light so that the plaintiff can now complain”; 

and that the plaintiff’s present creditors cannot be paid without im¬ 
pairment of capital to the amount of the fund so paid over to the 
Treasurer of the United States; and that “Schurmann and Lange 
are persons of no sufficiency and the fund in question, which is the 
fund of the plaintiff can now be reached only by these particular 
proceedings.” 

9. Neither the creditors nor the stockholders of the plaintiff com¬ 
pany are made parties to these proceedings. The sole parties de¬ 
fendant are the Alien Property Custodian, the Treasurer of the 
United States, and the fund in question. 

10. The prayers, briefly, are that the fund be impressed with a 
trust for the benefit of the plaintiff and paid over to the plaintiff 
and that the defendants account for same, together with the prayer 
for general relief and the usual prayer for process in which answer 

under oath is waived. 

26 11. A careful scrutiny of the bill discloses that it does not 
allege that all of the present stockholders became such by 
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reason of their being pledgees of the Butler Company stock. In 
fact, it is stated that there are other stockholders who did not become 
such in that manner. Furthermore, it is not alleged in the bill bow 
much of the money which it is claimed stockholders did advance, 
was advanced or used for the specific purpose of making up this 
fund of One Hundred and Six Thousand Three hundred and fifty 
Dollars and Two Cents ($106,350.02). It appears from the bill 
that not all of the money so advanced was used for this purpose. 
Neither is it alleged that the present stockholders or pledgees ot the 
stock made any attempt to exailiine the books prior to their acquisi¬ 
tion of the stock, nor is it shown why errors on the books which the 
plaintiff claims were obvious to the Alien Property Custodian’s 
directors were not equally obvious to these pledgees of stock if they 
did examine the books. 


Facts Not in Controversy. 

12. Defendant admits the following facts, or where not expressly 
admitted they are substantially proved beyond controversy: 

13. The nationality as alleged of the stockholders of the Paper 
Company, the composition of its board of directors and its officers, 
and that Schurmann and Lange were in charge of its affairs (para¬ 
graph 2 of answer; testimony, pp. 10, 12, 15, 17, 18, 363; minutes 
of Butler Co.); 

14. The taking over of the stock of the Paper Company by the 
Alien Property Custodian and the election of his nominees as 

27 the board of directors, and their continuance in office until 
the dissolution of the company (paragraph 2 of answer; 
testimony pp. 10, 18); 

15. That an examination of the company’s affairs, including 
investigation by a firm of certified public accountants, disclosed an 
indebtedness from the Butler Company, and that the Alien Property 
Custodian’s directors insisted upon payment and took steps to 
obtain the same; that they received from the Butler Company as 
collateral to secure the repayment of said loan all the stock of the 
Butler Company; that Lange at this time owned or controlled the 
entire capital stock of that company and transacted most of its 
business affairs; that the Alien Property Custodian’s nominees were 
duly elected the sole members of the board of directors of the Butler 
Company; that the money which Schurmann and Lange claimed 
had been advanced to the Butler Company by the Paper Company 
was subsequently repaid; that the Butler Company stock was then 
returned to Lange, and that shortly thereafter the Paper Company 
was dissolved and its assets turned over to the Alien Property Cus¬ 
todian who paid the fund thus received by him into the Treasury 
of the United States (paragraphs 2, 10, 11, 13, 15, 17, and 18 of 
answer; testimony pp. 10-13, 15-18, 132, 197, 201, 306, 360; stock 
ledger of Butler Co.). 
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Issues of Fact. 

16. Defendant denies, and so far as the same are material holds 
plaintiff to the proof of, the following allegations: 

(a) That Schurmann or Lange, or one of them with the knowl¬ 
edge and consent of the other, withdrew from the treasury 

28 of the Paper Company the sum of One Hundred and Seven 
Thousand Five Hundred and Four Dollars and Fifty-five 

Cents ($107,504.55) and converted the same to their or his use. 

(b) That the Alien Property Custodian’s directors of the Paper 
Company, in accepting the explanation of Schurmann and Lange 
that the missing assets were due to a loan by the Paper Company 
to the Butler Company, did so without due and careful investigation 
and without proper consideration of facts known to them; 

(c) That the Paper Company insisted that it place upon the 
directorate of the Butler Company its own nominees until the debt 
should be paid, and that meanwhile the entire capital stock of the 
Butler Company be turned over to the Paper Company; 

(d) The deliberate and fraudulent falsifications of the books of 
the Butler Company; 

(e) That improper instructions were given to the expert account¬ 
ants who were directed to examine the books of the Butler Company 

as to the manner in which thev should arrive at their conclusions; 

_ _ / 

(/) That no part of the money withdrawn from the Paper Com¬ 
pany’s treasury was due by the Butler Company; 

(g) That the payment of this sum by the Butler Company was 
without consideration and was made under duress; 

(h) That stockholders of the plaintiff company had advanced 
to the plaintiff sundry large sums which the plaintiff had applied 
to its other debts, chiefly those created to obtain the fund paid 
over to the Felix Schoeller Company, Inc., for the repayment of 
which advances they were depending on the alleged fictitious assets 

of the plaintiff as set up fraudulently on its books; 

29 (i) That the Butler Company’s creditors cannot be paid 
without impairment of the capital to the amount of the 

fund paid to the Paper Company as aforesaid; 

(;) The insolvency of Schurmann and Lange. 

Issues as to Which no Evidence Was Introduced. 

17. Upon the following issues no testimony whatever was in¬ 
troduced so that they need not be further mentioned: 

(c) That the Paper Company insisted that it place upon the 
directorate of the Butler Company its own nominees until the debt 
should be paid, and that meanwhile the entire capital stock of the 
Butler Company be turned over to the Paper Company. 

18. There is no evidence tending to show that the election to 
the Butler Company’s directorate of the nominees of the Alien 
Property Custodian and the subsequent pledge of the Butler Com- 

3—4231a 
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pany stock to the Schocller Company was done othemise than with 
the full approbation of Lanpie and Schurmann. The minutes of the 
Ihitler Company meeting at which the Alien Property Custodian’s 
directors were elected to the board of the Butler Company disclose 
that Lange was present at that meeting and acted as temporary 
secretary", and no protest appears to have been made by him (Butler 
Co. minutes p. 32). 

(e) That improper instructions were given to the expert account¬ 
ants who were directed to examine the books of the Butler Company 
as to the manner in which they should arrive at their conclusions; 

(ff) That the payment by the Butler Company was without 
consideration and was made under duress; 

30 (/) That the Butler Company’s creditors cannot be paid 
without impairment of the capital to the amount of the fund 

paid to the Paper Company as aforesaid; 

(;) The insolvency of Schurmann and Lange. 

Issues of Fact Remaining. 

19. The issues of fact remaining, therefore, may be briefly con¬ 
densed into: 

(а) Did Schurmann and Lange fraudulently withdraw from the 
Paper Company One Hundred and Seven Thousand Five Hundred 
and Four Dollars and Fifty-five Cents ($107,504.55), or any part 
thereof; 

(d) Did they deliberately and fraudulently falsify the books of 
the Paper Company; 

(б) Did the Alien Property Custodian’s directors of the Paper 
Company exercise due care in the investigation of the facts relat¬ 
ing to this matter; 

(/) Was the sum mentioned in issue (a) due by the Butler 
Company; 

(h) That stockholders of the plaintiff company had advanced to 
the plaintiff sundry large sums which the plaintiff had applied to 
its other debts, chiefly those created to obtain th*e fund paid over 
to the Felix Schoeller Company, Inc., for the repayment of which 
advances they were depending on the alleged fictitious assets of 
the plaintiff as set up fraudulently on its books. 

20. Issues (a), (d), (b), and (/) must be considered together. 
In order to understand the evidence with regard to them it is 
necessary to consider the status of the three business concerns whose 

dealings are involved. They are the business of H. Lange, 

31 the Felix Schoeller Paper Company, Inc., and the K. H. 
Butler & Company, Inc. 

Business of H. Lange. 

21. The so-called firm of H. Lange was organized in 1914, 
(p. 325) to do a general exporting and importing business, and 
continued in existence until about January 1, 1918, overlapping to 
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some extent the period covered by the business of the K. 11. Butler & 
Co. Inc. hereinafter to be alluded to (325, 327). Mr. Lange and 
hW wife^s family—the Butlei*s—put about Twenty-five Thousand 
($SO)000) Dollars into the business (307), but the business really 
belonged to Lange, who was assisted from time to time by Ferdinand 
Schut*mattn (124). Mr. Sehurmann received no profits or salary 
ffom that business however (193, 194). As a side issue to the 
general business conducted by Lange and for the limited purpose 
of dealing with a certain bank for a period of from thirty to sixty 
days only there was a temporary partnership between Lange and 
Seftufmann (322, 327; Sehurmann Exhibit 18). 

Felix Schoeller Paper Company, Inc. 

22. This company was incoiporated about April 15, 1915, with a 
capital of about Fifty Thousand Dollars ($50,000), for the pupose 
of dealing in paper, photographic materials and supplies, etc. (Paper 
Co. minute book pp. 2, 4). The incorporators and directors named 
in the charter were the said Sehurmann and one Bowen and Hoer- 
rter (Paper Co. minute book p. 5). Bowen at once resigned and 
the said Lange was elected a director (Paper Co. minute book p. 
12). Schut*mann assigned to the company in consideration of 
Twenty-five Thousand Dollars ($25,000 of its stock, rights which 
had been transferred to him by Felix Schoeller, Jr., of Germany, 
in certain photographic products (Paper Co. minute book 
32 pp. 12, 14) Felix Schoeller also assigned directly to the 
company in consideration of Tsventy-five Thousand Dollars 
($25,000) the right to use his name in its business. (Paper Co. 
minute book pp. 15, 18-21). The record does not satisfactorily 
disclose who all the shareholders in this company were, but there 
is no doubt as alleged in the bill, that at the time the Alien Prop¬ 
erty Custodian demanded possession of the stock, the stockholders 
were Germans, and that the business was managed by Sehurmann 
(126), who considered that he had a right to collect the proceeds 
of the business and to dispose of them as he saw fit (150), although 
Hoerner continued on the board for a w^hile. Sehurmann was 
president and treasurer, Lange, secretary, and Hoemer, vice-presi- 
detit (Paper Co. minute book p. 17). Hoerner soon resigned 
from the board and Lothar Schoeller of Germany was elected a 
director in his place. (Paper Co. minute book p. 21). Sehurmann 
received a salary of Two Hundred Dollars ($200) per month at 
the commencement of the business (Paper Co. minute book p. 23). 
Oil page 36 of the Paper Company’s Minute Book is found the 
authority for an agreement which was actually drawn up some time 
later, but ante-dated as of October 5, 1916, at which time the agree¬ 
ment Was actually verbally made, as follows: 

Agreement. 

I’his agreement, made this 5th day of October, 1916, between the 
Felik Schoeller Paper Co., Inc., of New York City, and K. H. 
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Butler & Co., Inc., of New York City, witnessetli that the Felix 
Schoeller Paper Co., Inc., is prepared to loan money out of its su^lus 
to K. H. Butler & Co., Inc., to an extent warranted by the business 
of K. H. Butler and easily within the means of the Felix 
33 Schoeller Paper Co. 

K. H. Butler & Co., Inc., is to pay back such money as 
the Felix Schoeller Paper Co. may have advanced, within three 
months after the termination of the present European war, plus 
interest at the rate of six per cent per annum, or at any time previously 
to that if the K. H. Butler & Co. prefers to do so. 

In witness whereof the parties hereto have set their hands the 
dav above written. 

FELIX SCHOELLER PAPER CO., INC., 
(Signed) FERDINAND SCHURMANN. 

K. H. BUTLER & CO., INC. 

(Signed) H. LANGE.’’ 

(Testimony, p. 110; Schurmann Exhibit 5.) 

23. After the minutes of tlie meeting at which this agreement 
was authorized there appears nothing further on the Paper Com¬ 
pany Minute Book until June 3, 1918, at which time the minutes 
show that the company, owing to the war with Germany, was 
not doing much business. (Paper Co. minute book 39.) In fact, 
it had done none since February or March, 1918. At that time, 
according to the testimony of Schurmann, who was the only witness 
testifying on the subject, practically everything had been paid for, 
and the Paper Company had a surplus of about One Hundred and 
Ten Thousand Dollars ($110,000) (Testimony pp. 140, 141). On 
August 26, 1918, the directors nominated by the Alien Property 
Custodian were elected as sole directors, and they thereafter continued 
to act as such until the company was dissolved (Paper Co. minute 
book p. 45). 


K. H. Butler & Company, Inc. 

24. K. H. Butler & Co., Inc., was incorporated under the laws 
of the State of New York about August 10, 1916, (Butler 
34 Co. minutes, p. 15) although Lange had been doing business 
to some extent under that name before, the name ^‘Butler” 
being the maiden name of Lange’s wife. The reason of Lange’s 
use of the Butler name was that Lange, being a German subject, 
could not do business in that name in Jamaica where his principal 
trade had been. The business was solvent (Testimony, p. 306). 
Lange was the sole equitable owner of the Butler Company stock, 
for which he paid, although the stock was actually issued in the 
name of Butler (Testimony 126-132, 190, 201, 303-330), and Lange 
was always actually head of the business although Schurmann 
helped him on the books (308, 360). The re-organization of the 
Lange business into K. H. Butler & Co., Inc., appears to have been 
very informal, but the arrangement was that the Butler Company 
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was to take over the assets of the Lange business. It does not appear 
that those assets were ever formally transferred and it is clear that 
they were not all transferred at one time. In fact, Lange some¬ 
times did business in his own name and sometimes in the name 
of the Butler Company (pp. 188-190, 202, 282-290). In the matter 
of check transactions no. particular discrimination seems to have 
been made between the Lange business and the Butler Company 
business. Both Schurmann and the Paper Company always looked 
upon the Butler Company and Lange as being the same (176, 199, 
275, 308, 330). Checks coming to the order of Lange were trans¬ 
ferred to the Butler Company (308, 318, 319). Schurmann at 
one time occupied the position of Secretary-Treasurer and at an¬ 
other time that of Assistant Treasurer (77, 79, 83), his last active 
identification with the company being about the time or shortly 
before the Alien Property Custodian’s directors were elected to 
the board of that company in 1918 (116). The stock ledger 
35 shows the actual issuance of stock in this corporation to have 
been as follows: 


Butler. 248 shares. 

Lange . 1 share. 

Schurmann . 1 share. 

On page 20 of the Butler Company minute book is found a resolu¬ 

tion by the board of directors under date of October 25, 1916, 
appointing H. Lange general manager of the company and authoriz¬ 
ing him on behalf of the company to enter into all kinds of trade 
contracts and agreements and to represent the company in an 
official capacity in connection with all of its ordinary business, with 
authority “to sign personally all trade contracts on behalf of the 
company.” On November 14, 1918, the Alien Property Custodian’s 
directors were elected directors of the Butler Company. Neither 
Lange nor Schurmann is now connected with the Butler Company 
and neither was so connected when this suit was brought. 

Burden of Proof. 

25. With the relations between these three business concerns as 
conducted by Schurmann and Lange respectively, in mind, the 
Court can more intelligently enter upon the consideration of the 
facts attending the ostensible loan from the Paper Company to the 
Butler Company. 

26. The bill of complaint discloses the plaintiff’s theory, which 
is that the loan was never made by the Paper Company to the Butler 
Company at all, but that Schurmann and Lange after having 
abstracted One Hundred and Seven Thousand Five Hundred and 
Four Dollars and Fifty-five Cents ($107,504.55) from the Paper 

Company’s treasury, contrived to cover up the transaction by 
36 falsifying the books of the Butler Company so as to indicate. 

that the Butler Company owed this money to the Paper 
Company, that no such indebtedness existed by the Butler Company 
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to the Paper Company, and that the Butler Comi)any was coerced 
by the Alien Property Custodian's directors to raise the money to 
pay it to the Paper Company. It is upon this theory that the 
Butler Com])any, because it is alleged that its present stockholders 
and creditois had been thus defrauded, claims that it is entitled to 
have the fund which had been in that manner paid over to the 
Paper Company, treated as a trust fund for the Butler Company’s 
benefit. 

27. At this point the inquiry obtrudes itself whether the inno- 
cent stockholder of the Paper Company from which this money 
is alleged to have heen taken, have not as great an equity to hav’e 
the fund so restored considered as a trust fund for their benefit, 
as have the persons who stand in the shoes of the man who is 
alleged in the bill to have conspired at its disappearance. 

28. Passing this question for the present, and turning our atten¬ 
tion to the burden of proof, it should be stated that it is claimed 
by plaintiff that the burden of proof rests upon the defendant, 
the Allien Property Custodian, to establish the innocence of his sub¬ 
ordinates of the charge of neglecting to properly investigate the 
facts and of coercion to secure the return of the money. It is 
claimed that the fact that the same persons were directors of both 
the Butler Company and the Paper Company subjects the dealings 
between these two companies to close scrutiny; that transactions 
resulting from the agency of officers or directors acting at the same 

time for both corporations, must be deemed presumptively 
37 fraudulent, and where the circumstances show that the ttans- 

actions would be of great benefit to one corporation at the 
expense of the other, the burden of proof is upon the directors, or 
the corporation, as the case may be, responsible for the action which 
resulted to the advantage of one corporation at the expense of the 
other; and that applying this principle to the case at bar the pay¬ 
ment by the Butler Comjpany to the Paper Company was such a 
transaction that, had the present action been brought against such 
directors or the Paper Company, the burden would have been Upon 
them to establish the absence of fraud or negligence, the propriety 
of such action, and that such action was in accordance with the 
proper exercise of their duties and obligations as directors. 

29. The fallacy of this argument lies in the fact that the plaintiff 
alleges in his bill that such fraud was committed, was committed by 
Lange and Schurmann, or one of them, long prior to the time when 
these so-called interlocking directorates came into being. None of 
these directors was accused of fraud (R., 59). The fraud of Lange 
and Schurmann, if any such existed, it was incumbent upon the 
plaintiff to jprove, not upon the defendant to disprove. Wnen the 
Alien Property Custodian’s directors took charge of both businesses 
they simply saw to it that the situation which had already been 
created by Lange and Schurmann was carried to its logical conclu¬ 
sion. This was a situation which they did not create and for which 
they were not responsible. It was not incumbent upon them to look 
for fiaiid where none apparently existed and where the circum¬ 
stances were not such as to naturally put them upon inquiry. 
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30. But another element enters into the transaction aside from the 
fact that the directors in the two organizations were the same. 

38 The evidence in this case shows, and indeed the plaintiff^s 
own allegation is, that the money which was paid by the 

Butler Company to the Paper Company was raised by Lange person¬ 
ally and there is no evidence whatever that any coercion or duress 
was practiced upon him in the endeavor to get him to raise it. The 
allegation of the bill is that Lange “was allowed to cause the plain¬ 
tiff’^ to borrow this money. The evidence indicates that he bor¬ 
rowed the money individually and so far as this record discloses 
there is nothing to induce the belief that he was not as anxious as 
were the Alien Property Custodian’s directors, to see that the money 
was paid. This phase of the case will he handled more in detail at a 
later stage of this report. 

31. Under these circumstances it seems to the Special Master that 
the burden of proof is where it would ordinarily lie in such a case, 
to wit, upon the plaintiff. 

Status of Schurmann as a Witness 

32. The only witness introduced who gave testimony with relation 
to the issues of the case was Ferdinand Schurmann, one of those who 
was charged by the plaintiff with the fraud hereinabove referred to. 
He is not now connected with either the Butler Company or the 
Paper Company. He came from St. Louis for the purpose of testify¬ 
ing in the case, and there is no reason to believe that he did not come 
voluntarily. He was put upon the stand by the plaintiff, who did 
not announce that he had been called as an adverse witness or as of 
cross-examination. At the outset plaintiff’s counsel made the state¬ 
ment that Mr. Schurmann had been placed upon the stand “merely 

for the purpose of identifying certain checks of the Felix 

39 Scholler Paper Company and of the K. H. Butler & Co., Inc.” 
(65). The examination, however, soon took a very much 

broader scope and opened up the whole field of the operations be¬ 
tween the two companies and their relation to the Lange Business. 
The witness testified with apparent truth and candor and so far as 
the Special Master could dicover, with every attempt to assist counsel 
on both sides in arriving at the truth. It was not until after he 
had been cross-examined and the redirect examination had pro¬ 
gressed to a considerable extent, that plaintiff’s counsel gave any 
hint that the witness was hostile, and he did not then suggest, nor 
has the suggestion since been made, that the witness had taken 
counsel by surprise. Immediately prior to the statement made by 
plaintiff’s counsel as to the hostility of this witness, he had been 
asked by plaintiff’s counsel the following question: 

“Q. And isn’t this the situation, then, Mr. Schurmann: You say 
that H. Lange, the firm of H. Lange and K. H. Butler & Company, 
Inc., were both in effect Lange’s?” 

This question was objected to as leading, whereupon for the first 
time plaintiff’s counsel stated that the witness was hostile. The 
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Special Master adverted to the fact that witness had appeared to be 
stating the exact facts in so far as he knew them and without any 
evidence of hostility, and that counsel had not put him upon the 
stand as of cross-examination, and the objection was sustained 
(R., 133. 137). No exception was taken to the ruling of the 
Special Master in that regard. Again at page 178, counsel for 
plaintiff was asked by counsel for defendant whether the former 
was questioning the truthfulness of his witness, to which he 

40 answered “No, I am questioning the recollection as I said.” 
Again at page 270, counsel for plaintiff was asked by counsel 

for defendant whether the former was attempting to impeach his 
own witness, to which a negative reply was made. Sometime after 
this witness had stated on cross-examination that he had never 
fraudulently altered the books of either company (304) which the 
testimony shows this witness had kept, counsel for plaintiff stated 
that he was not impeaching the books (355). 

33. Under these circumstances the Special Master is of the oi)inion 
that the witness must he considered as plaintiff’s own witness and 
treated as any other witness put upon the stand by a party to prove 
his ease. But whether this is a correct statement of tne law or not, 
there is no other evidence in the case tending as strongly as does the 
testimony of Mr. Schurmann, to prove the plaintiff’s case. Unless, 
therefore, the case has been proved by the testimony of this witness, 
whether he may be said to have been hostile and subject to cros.s- 
examination, or not, the plaintiff cannot succeed. 

Character of the Books Offered in Evidence by Plaintiff. 

34. Mr. Schurmann testified on cross-examination that neither 
he nor Lange had ever received any part of the One Hundred and 
Seven Thousand ($107,000) Dollars in controversy (304). At the 
plaintiff’s request Schurmann identified the books of the Butler 
(’ompany and the Paper Company which are in evidence, and 

testified that most of the entries in them had been made by 

41 him; that he was not and is not a bookkeeper and never 
studied bookkeeping; that prior to the incorporation of the 

Paper Company the only experience he had in keeping books was in 
keeping his own (115); that as to some of the entries, they were 
made by him partly from information received from othei^ and 
partly upon his own knowledge (358, 360). With reference to 
certain entries in the Butler Journal (Plaintiff’s Exhibit 3) he testi¬ 
fied that he did not know that the entries were made on the dates 
respectively stated, but that he was pretty sure that they were made 
later, because of the fact that he was waiting for the l 30 oks of the 
H. Lange business to be brought up to date (290, 291, 317) ; that all 
the entries in these books were believed by him to be true when 
made (114, 317, 318, 356-360), but that there were probably a few 
entries in the books that would not be correct from a bookkeeping 
standpoint (264, 286, 290), though the errors were unintentional 
(357). 
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35. Under these conditions the books can hardly be relied upon to 
the extent of justifying any dependence upon a balance sheet taken 
from them, nor could inconsistencies which would excite suspicion 
if the books had been kept by a competent bookkeeper, be consid¬ 
ered ground for the same degree of suspicion in this case. It is 
claimed by the plaintiff, however, that the entries with reference 
to the loan here involved are of such a nature that the books them¬ 
selves would indicate that the plaintiff’s theory of the case is correct. 
An examination of these particular entries will, therefore, have to 
be made. 

42 Schurmann’s Statement of the Loan. 

36. The agreement between the Paper Company and the Butler 
Company, dated October 5, 1916, under which the former was to 
loan money to the latter has been heretofore copied into this report. 
There has been no evidence to impeach the bona tides of this con¬ 
tract. The reasons for entering into it could only be arrived at from 
conjecture. The witness Schurmann was then managing the affairs 
of the Paper Company and Lange was directing the affairs of the 
Butler Company, though Schurmann appears to have been the one 
who was making most of the entries in the books of both companies. 
Both Schurmann and Lange, therefore, must have had personal 
knowledge of the transaction. Lange was not called by either side 
although he was personally present before the Special Master dur¬ 
ing practically the entire proceeding. Schurmann testified that he 
had personal knowledge of the transaction because he was a party to 
the loan, and that at the time he testified he knew absolutely that the 
Paper Company had advanced to the Butler Company between One 
Hundred Thousand and One Hundred and Ten Thousand Dollars, 
but he could not at the time he testified state the amount in dollars 
and cents, though when he made the entries in the books he did 
know the exact amount which had been advanced under the agree¬ 
ment (108-110, 123, 169, 170, 186, 312, 313). 

37. The checks drawn by the Paper Company to make these loans 
were not taken from the Paper Company’s regular check book, but 
from a smaller check book kept for the purpose of checking out the 
amounts for these loans only. Checks in this book were not num¬ 
bered as was the case in the company’s regular check book (333). 

The checks were not entered in the account books of either 

43 company when drawn and remitted but were kept in an 

envelope and entered up by Schurmann later, but how much 

later does not appear. Counsel for plaintiff presented to the witness 
for indentification forty-four (44) canceled checks which, prior to 
entering them in the books, had been segregated by the witness from 
a large number all of which later came into the custody of the Alien 
Property Custodian; and witness testified that these forty-four (44) 
were the checks which evidenced the loans: that there were other 
checks which had been issued by the Paper Company on account of 
this same loan, but that certain of the amounts evidenced bv the 
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checks so issued had been repaid, and that when the witness entered 
the amounts in the account hooks of the two companies he did not 
enter each check which had been originally drawn on account of 
that loan, but after deducting the amount of the checks given by the 
Butler Company to the Paper Comi)any in partial reimbursement 
he had simply entered up the later checks of the Paper Company, 
which he then knew amounted to the total of the loan at that time 
unpaid (104-107, 119-P21, 123-125, 151-153, 1G5-174, 271, 272, 291, 
292, 299, 311-314). He gave as his reason for not entering the 
checks as they were drawn, that the II. Lange books were not written 
up to date, and he was waiting for that to be done (107, 125). The 
evidence shows, however, that the IT. Lange books were never 
brought up to date (308). When witness subsequently entered 
these checks on the books lie thought that all of them had gone to 
the credit of the Butler Company though he could not positively 
state at the time he testified that that was the fact (14(), 147). 

When he made up the hooks he had gotten so far behind, 

44 that except where there was something to refresh his recol¬ 
lection on the check itself, he was unable to tell which of 

those checks actually went into the Butler Company’s treasury 
(185-187, 264-207). He testified, however, that there were no 
business transactions between the two companies except certain 
minor adjustments of rent (121, 122, 309), and that in the cases 
where the checks listed by him as representing the Paper Company’s 
loan to the Butler Company were made jiayable to other parties, in 
all eases the payees were persons to whom the Paper Company was 
under no obligation whatever (187, 188), and that all of those 
checks not made payable directly to the Butler Company or to 
Lange were for liabilities of Lange which had been assumed by 
the Butler Company on re-organization (179, 172). Schurmann 
further testified that all the books of both companies as well as these 
canceled checks were kept in a safe in 'the office of the Paper Com¬ 
pany (117). 

38. When the witness started to make the entries of this loan in 
the account books he took the forty-four checks which he then be¬ 
lieved to evidence the amounts advanced by the Paper Company to 
the Butler Company and from them made his entries. His explana¬ 
tion of his reasons for then knowing what the exact amount should 
be is contained on pp. 169-174 of the record. He testified (166, 
173) that the Paper Company’s books which he kept showed a total 
of so much cash, that he found that the amount of checks wffiich he 
had put aside totaled more than that and, therefore, reached a con¬ 
clusion that meanwhile some of the money had been paid back from 

the Butler Company to the Paper Company; that the cash 

45 balance shown on the Paper Company’s books was so much, 

which he knew to be correct; and that the actual cash in 

bank was so much; and the balance would indicate what had been 
loaned to the Butler Company (174). 

39. Starting with this balance in mind and segregating enough 
checks to equal said balance, he then listed these checks, first in the 
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Paper Company’s books (299) commencing with a book (Schur- 
mann Exhibit 19) which had been used for some purpose not 
connected with the Paper Company and from which certain pages 
now appear to have been cut out. In that book he listed these 
checks. Nothing else appears in that book (162-165). He trans¬ 
ferred the items appearing in that book to the cash book of the 
Paper Company marked Schurmann Exhibit 6 (166), and ap¬ 
parently posted from that book to the Paper Company ledger (300). 
There is rather vague testimony to indicate that the entries relating 
to this transaction in the Butler Company’s books were made after 
those in the Paper Company’s books (299), but at whatever time 
they were made, the basis of the entries in both sets of books was the 
cheeks. 

40. When counsel for plaintiff called the witness’ attention to 
certain specific checks embraced in the forty-four in question and 
asked him as to his recollection about them, witness testified that 
he then recollected at the hearing that one check among the forty- 
four referred to, to wit, one for Sixteen Thousand ($16,000) Dollars 
payable to “Cash,” was not used in connection with the Butler loan 
at all but was for the puipose of transmitting money to Germany in 
payment for paper purchased (148, 187, 272, 311, 312). Ilis ex¬ 
planation of this check being found among the forty-four 

46 aforesaid and being used to make up the total of the loan 
was that he had not been careful enough in selecting the 
proper checks (172, 173), and that there must have been older 
checks equalling the same sum which he should have picked out 
instead of the check mentioned (272, 273). Being asked specifi¬ 
cally about other checks being made payable to “Cash” the witness 
could not testify how they were for the benefit of the Butler Com¬ 
pany although he was sure at the time he selected them that thev 
were so used (146, 147, 177, 191. 192, 265-267, 273-279). 

41. It is apparent, therefore, that the book entries cannot be con¬ 
sidered as evidence substantiating the fact of the loan from the 
Paper Company to the Butler Company unless the forty-four checks 
received in evidence are the checks with which the money was actu¬ 
ally advanced. That these checks did not really represent the ad¬ 
vances is shown by Schurmann’s own testimony. Sehurmann’s 
recollection of the exact amount of the money loaned is at this time 
very indistinct. It is impossible at this time from any explanation 
given by Mr. Schurmann to establish the exact amount of the loan. 
As already stated, however, he testified that such a loan was actually 
made to his positive knowledge, and that the amount of it was equal 
to the sum of the forty-four checks offered in evidence. 

Amount and Character of Proof Required of Plaintiff. 

42. It is not unlikely that in the lapse of six or seven years since 
the transaction occurred, during the larger part of which time the 
witness had not been connected with either company and during 
which he had no opportunity to look at the books until the hearing 
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in this case before the Special Master, his memory as to the 

47 detailed amounts of these loans would be hazy. Had he 
been endeavoring to commit a fraud such as is alleged it is 

hardly to be believed that he would have been guilty of such a 
clumsy attempt to do so. It would have been easy for him to have 
exercised more care in selecting the checks to represent the various 
installments of the loan. It appeared from the evidence that the 
forty-four checks introduced by the plaintiff had been segregated 
by this witness from other checks now in the custody of the Alien 
Property Custodian and that this segregation had occurred before 
the time the entries in the books were made. If the plaintiff, who 
alleged that fraud had been committed by Schurmann, had called 
for the production of Ihe remaining checks and no checks had been 
found to corroborate SchurmaniPs theory, the evidence introduced 
for the purpose of showing fraud would have been materially 
strengthened. Ihit so far as the Special Master is advised, no sucli 
call was made and the remaining checks were not introduced. It 
was not incumbent upon the Alien Property Custodian to produce 
them unless called for by the plaintiff or unless the plaintiff had 
made a prima facie case such as was })leaded by him, thus rendering 
testimony on behalf of defendant necessary. In the opinion of the 
Special Master this has not been done. Circumstances inducing 
suspicion merely are not sufficient to warrant the court in setting 
aside a completed transaction of several years’ standing. “The 
mere preponderance of evidence which at the same time is va.gue and 
ambiguous is not sufficient to warrant a finding of fraud.” Lalono 
V. U. S., 164 U. S. 255, 257. The Supreme Court in that case has 
applied this rule “in cases of alleged fraudulent representations made 
to an officer of the government upon the faith of which an 

48 officer has issued a patent or done any other official act upon 
which the rights of the party making the misrepresentation 

may be founded.” The plaintiff’s theory of this case is that the 
fraud alleged to have been practiced by Schurmann and Lange 
was committed against the agents of the Alien Property Custodian 
who were the representatives of the Government who, because of their 
lack of care in investigating the facts, believed Schurmann’s rep¬ 
resentations and acted upon them. Whether this theoiy is or is not 
fallacious it would seem that the plaintiff, having made it the foun¬ 
dation of his case, must abide by it. It was incumbent upon plain¬ 
tiff, therefore, in order to succeed in maintaining the issues joined 
in this case, to go further than to throw doubt upon the amount of 
the loan and to affirmatively show by at least a preponderance of the 
evidence that such loan or part of it was not, as a matter of fact 
made. 

Other Documentary Evidence. 

43. If Schurmann’s testimony were the only testimony in the 
case—and this, with the account books as written by him, is the 
strongest testimony in plaintiff’s favor—it it belived that even then 
the plaintiff could not succeed. But there is other evidence of a 
documentary nature. 
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44. Great stress is laid by the plaintiff upon the fact that the 
directors of the Butler Company and the Paper Company were the 
same, and, therefore, it is contended that corporate forms should be 
disregarded because the fraud alleged to have been perpetrated by 
Schurmann and Lange was practiced upon the same body of men 
who happened to be directors of these two corporations. Upon this 

theory Schurmann and Lange were aligned upon one side of 

49 the transaction and the Alien Property Custodian’s directors 
upon the other. The evidence of Schurmann has already 

been analyzed. 

45. While Lange was not called as a witness, the minute books 
of both companies which were introduced in evidence by the plain¬ 
tiff throw considerable light upon the relations between Lange and 
.said directors. As no evidence was introduced which establishes 
fraud on Lange’s part as alleged by the plaintiff, and as the minute 
books of the two companies are not sought to be impeached, it may 
be assumed that the transactions revealed by those books w^re actual 
occurrences and transpired in good faith. 

4(). It will be remembered that the resolution of the directors of 
the Paper Company heretofore copied into this report and which au¬ 
thorized the loan by the Paper Company to the Butler Company 
was dated October 5, 1916. The first of the forty-four checks 
offered in evidence by plaintiff during Schurmann’s examination 
and which he said at the time he segregated them he believed were the 
checks representing the actual advances, w^as dated October 6, 1916. 
The last of the series was dated September 7, 1917. The Alien 
Property Custodian’s directors appeared to have been first elected as 
the board of the Paper Company on August 26, 1918 (Paper Com¬ 
pany Minute Book, p. 45), nearly a year after the last of these 
checks. One of the first aets of these directors performed at a meet¬ 
ing on the last mentioned date, w^as to authorize the selection of an 
accountant to examine the books and report the condition of the 
Paper Company to the board at the earliest convenience (Paper Co. 
Minute Book, p. 46). At the next meeting of the Paper Company 
board held September 6, 1918, the president reported the collection 
of One Thousand ($1,000) Dollars from the Butler Company 

50 and the promise of an additional sum of Four Thousand 
($4,000) Dollars wdthin the following two w^eks, and that 

the Butler Company w^as then having a certified public accountant 
audit its own books. The board of the Paper Company directed 
their counsel to make an endeavor to obtain from the Butler Com¬ 
pany notes evidencing the indebtedness of the latter company 
(Minutes of Paper Co., pp. 49, 58). The record does not show 
whether these notes were ever obtained. At the following meeting 
of the Paper Company’s board on September 23, 1918, the president 
stated that he had received a preliminary report from the auditors 
and that the Butler Company owed the Paper Company One Hun¬ 
dred Thousand ($100,000) Dollars and ^^read a letter from the 
Butler Company agreeing to submit to an audit” of the latter’s books 
by Boyce, Hughes and Farrell (who had already audited the books 
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of the Paper Co.) at the expense of tlie Butler Company. The letter 
referred to in these minutes is not identified, but a letter was later 
introduced in evidence by the defendants (being the only evidence 
submitted by defendants, marked Defendant’s Exhibit 1) whijch 
is signed by Lange and dated August 28, 1918, the material parts of 
which are as follows: 


“K. H. Butler & Co., Inc. 

Export—Import. 

115 Broadway, New York. 

28th August, 1918. 

Alien Property Custodian, 

110 West 42nd Street, 

New York City. 

Attention Mr. Humpstone. 

Dear Sir : 

I beg to refer to the convei*sations which I have had with Mr. 
Humpstone regarding the loan made to K. H. Butler & Co. Inc. by 
the Felix Schoeller Paper Co. Inc., the affairs of the latter of which 
are now in your hands. 

51 It is my desire to pay back this loan as soon as possible 

and I venture to say that I can make the following payments 
towards the paying off of the loan without seriously straining myself 
financially: 


1918, September . $5,000.00 

October . 5,000.00 

November . 5,000.00 

December . 10,000.00 

1919, January. 5,000.00 

February . 10,000.00 

March . 10,000.00 

April . 5,000.00 

May .'. 10,000.00 

June. 10,000.00 

July . 10,000.00 

August. 15,000.00 


Would I be compelled to pay back the money immediately it 
would be impossible for me to keep the business going and it would 
mean that my efforts in building up the business would have been 
in vain. 

As to the success of K. H. Butler & Co. Inc. I beg to mention that 
the business has steadily increased, the uphill work which I had to go 
through with since July 1914 (first under H. Lange and later under 
K. H. Butler & Co. Inc.) is over and I look for more business, even 
under the present trying conditions, as we go along.” 
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47. At this time Lange was general manager of the Butler Com¬ 
pany and authorized ‘‘to represent the company in an official ca¬ 
pacity in connection with all ordinary" business of the company^^ 
and “ entitled to sign personally all trade contracts on behalf of 
the company’’ (Butler Co. minutes, pp. 20, 21, 27, 29; Testimony, 
p. 365). 

48. At a meeting of the directors of the Paper Company held 
October 29, 1918, the following appears in the minutes: 

“The president reported that following a conversation between H. 
Lange, Mr. Dunn of the A. P. C. office and others, Mr. Lange, man¬ 
ager of the K. H. Butler Co. Inc. had agreed to transfer all the 
stock of that company to the Felix Schoeller Paper Co. Inc., and its 
nominees, on the ground that this stock was in fact the property of 
the Felix Schoeller Paper Co. Inc. On motion it was ordered that 
247 shares of the K. H. Butler Co. Inc. be put in the name of the 
Felix Schoeller Paper Co., and one share each be put in the names 
of Messrs. Sanesbury, Humpstone and Kilbourn respectively, and it 
was further ordered that a proxy be issued to Mr. Humpstone for the 
purpose of voting the stock standing in the name of the Felix 
Sshoeller Paper Co. at any or all meetings of the stockholders 
52 of the K. H. Butler Co. Inc. until further action by this 
board.” 

49. Attention may be called at this point to the fact that the 
minutes of the Paper Company (p. 72) show a statement by Lange 
at a subsequent meeting that he had not denied at the time of this 
transaction that the Butler Com|)any was then indebted to the 
Paper Company.in the sum of One Hundred and Seven Thousand 
Five Hundred and Four Dollai*s and Fifty-five Cents ($107,504.55), 
and that the minutes of the meeting of October 29, 1918, 

“Be amended so as to show that the stock was delivered by Mr. 
Lange, not on the ground that it was the property of the Schoeller 
Company, but as further security for the amount due by the Butler 
Company to the Schoeller Company.” 

50. The evidence shows that up to this time the Alien Property 
Custodian’s directors had not been elected directors of the Butler 
Company and were not connected with the latter company in any 
capacity. It was evident that not only had Lange, the general man¬ 
ager of the Butler Company, acknowledged the indebtedness of the 
latter to the Paper Company, but that the matter had been the sub¬ 
ject of conferences between him and the certified public accountants 
who had been appointed to investigate the matter. There is no evi¬ 
dence to establish the assertion in the bill that the accountants had 
received instructions to make their re]X)rt based onlif upon the books. 
There is nothing to indicate any coercion on the part of anybody in 
inducing either Lange or the Butler Company to give security for 
the loan reported to be due. 

51. When the Alien Property Custodian’s directors were elected 
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as the board of the Butler Company, which was on November 14, 
1918, Lange was continued as general manager of that com- 
53 pany at a salary of Five Hundreed ($500) Dollars per month 
(Butler Co. minutes, pp. 34, 35). 

52. At a meeting of the Paper Company’s directors held Novem¬ 
ber 29, 1919, it was resolved that the Paper Company should use 
every effort to promptly collect from the Butler Company the balance 
due from that corporation, as the latter company had made no pay¬ 
ments during the preceding two months (Paper Co. minutes, p. 
265). 

53. On February 7,1919, the directors of the Butler Company met 
and authorized the following letter to be sent to the Paper Company 
(Butler Co. minutes, p. 51): 


‘Telix Schoeller Paper Co., 

27 'William Street, 

New York Citv. 

Gentlemen : 

The K. IT. Butler & Co. Inc. is indebted to the Felix Schoeller 
Paper Co. Inc. in the sum of $103,508.17 by reason of moneys 
advanced to it by the Felix Schoeller Paper Co. Inc. between the 
sixth day of October, 1916 and the seventh day of September, 1917, 
which advances were made under the terms of an agreement, entered 
into between the two companies, which agreement is dated the fifth 
day of October 1916. 

“Subsequently owing to unsatisfactory business conditions the 
individual stockholders of the Butler Co. assigned their shares of 
stock in the Butler Co. to the Felix Schoeller Paper Co. Inc., as par¬ 
tial security for the moneys advanced. The number of shares so 
delivered was 250. 

“The Butler Co., as it is now in a j)osition to repay the loan with 
interest, and in pursuance of the terms of the contract under which 
the moneys were advanced, requests that your company would accept 
payment of the advances, totalling $103,508.17 with interest at 6%, 
six per cent as follows: 

$20,000.00 on or before.March 1st, 1919. 

$25,000.00 “ “ “ .April 1st, 1919. 

$25,000.00 “ “ “ .May 1st, 1919. 

and the balance with accrued interest on June 1st, 1919. 

“The total sum as above does not take into account an item of 
$7,315.98 which represents an amount credited to the account of K. 
II. Butler & Co. Inc. and debited to Ferdinand Schurmann on the 
books of your company. It is understood and agreed that 
54 upon the acknowlegment by Mr. Schurmann of the correct¬ 
ness of this item, we are to be credited accordingly with the 
sum of $7,315.98 which will reduce our indebtedness to you to the 
sum of $96,192.19. 
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^‘Tn consideration of this payment, it will require delivery by your 
company to the president of the Butler Co. of all stock of the Butler 
Co. so held by you.’’ 

54. The peculiar significance of this letter so far as Lange is con¬ 
cerned, lies in the fact that Lange signed it. The original letter 
appears on page 71 of the Paper Company’s Minute Book. The 
offer of the Butler Company as embraced in this letter was accepted 
by the Paper Company (Paper Co. minute book p. 73). 

55. The Butler Company board met on May 15, 1919, Mr. l.*ange 
being present. The treasurer reported that payments to the Paper 
Company were past due in the amount of Thirty Thousand $30,- 
000.00) Dollars with a balance in the bank to the credit of the Butler 
Company in the sum of approximately Twenty-five Thousand $25,- 
000.00) Dollars; whereupon it was resolved that a payment of Five 
Thousand ($5,000) Dollars be made on account of the Paper Com¬ 
pany’s indebtedness (Butler Co. minutes, p. 60). At a meeting of 
the directors of the Paper Company on June 17, 1919, the follow¬ 
ing entry was found: 

“That the physical possession of the capital stock of the K. H. 
Butler Company was obtained as security for that Company’s indebt¬ 
edness to the Schoeller Paper Company, and that the Directors of the 
Schoeller Paper Company were installed as Directors of the Butler 
Company; 

“That from September 1918 down to date of this meeting. Counsel 
and the Officers of this Company have been working in connection 
with Mr. Lange, the Manager of the Butler Co., to liquidate the 
indebtedness above referred to, and to date this Company has 
collected from the Butler Company on account of its indebtedness 
the sum of $86,000.00 in cash with the assurance that the balance 
of approximately $26,000 will be shortly paid to this com¬ 
pany by the Butler Company; 

55 “That at no time was the Butler Company in a position to 

liquidate this loan, and its stock could not have been sold 
for a sum sufficient to pay even a substantial part of the loan, for 
which it was held as security.” 

At this meeting the dissolution of the Paper Company was author¬ 
ized. 

56. The following appears on the minutes of the Butler Com¬ 
pany’s directors on July 17, 1919 (Butler Co. minutes, pp; 68, 71): 

“Mr. Lange stated that the Company had on deposit funds suffi¬ 
cient to pay the balance of the Company’s indebtedness to the Felix 
Schoeller Paper Company, amounting to $35,350.02; that this sum 
would be paid to the Felix Schoeller Paper Company upon the receipt 
by Mr. Lange of the stock of the Butler Company, which had been 
delivered to the Schoeller Company as security for the loan of ap¬ 
proximately $100,000., the balance of which, amounting to $35,- 
350.02, he desired to pay this 17th day of July, 1919, which is the 
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amount due together with all interest. After discussion the follow¬ 
ing resolution wsa offered: 

Resolved, that the proper offieei*s of this Company be and they 
hereby are instructed to pay to the Felix Schoeller Company in full 
satisfaction for the loan heretofore made by that Company to this 
company the sum of $35,350.02. 

The resolution was seconded, ])ut to a vote, unanimously carried, 
and a check for the amount above refered to was then delivered to a 
representative of the Schoeller Paper Company who was present. At 
the same time there was delivered to Mr. Lange stock certificates, 
endorsed in blank, representing the entire capital stock of the Butler 
Company, together with a general release signed by the Felix 
Schoeller Paper Company.” 

57. Following this resolution at the same meeting the Alien 
Property Custodian’s directors resigned. Lange was elected presi¬ 
dent of the company and George Plochmann was elected a director 
and vice-president. 

58. The last reference on the minutes of either company to this 
transaction appears in the Minute Book of the Paper Company (p. 

85) in which the following is recorded July 22, 1919: 

50 “It was stated by the Treasurer that a check had been 

received from K. H. Butler & Co. for $35,350.02. This hav¬ 
ing been the last payment due from that Company, the stock of the 
Butler Co. 250 shares, held as security by the Felix Schoeller Paper 
Co. has been delivered to the President of the Butler Co. and a 
release given. Said action was taken according to resolution of the 
Board of the Felix Schoeller Paper Co., Feb. 7, 1919.” 

59. It is clearly established from the above that the loan now 
questioned by plaintiff was formally recognized by Lange, who the 
bill alleges and the proof shows owned or controlled all the stock of 
the Butler Company, and that this recognition of indebtedness 
occurred prior to the time when the Alien Property Custodian's 
directors were elected on the board of the Butler Company, and that 
some payments had theretofore been made on account of this loan. 
There is nothing to suggest that after that time any pressure was 
brought to bear upon Lange to acknowledge an indebtedness as due 
by the Butler Company which was not due. On the contrary what 
was done appears to have been carried on after investigation by certi¬ 
fied public accountants, and it was only after considerable negotia¬ 
tions that the money was finally paid, and then, if the allegations 
of plaintiff’s bill are correct, it was raised by Lange himself. 

60. The Special Master can only report what the evidence dis¬ 
closes. It may be the fact as alleged in the bill, that this money 
was taken by Lange and Schurmann personally from the funds of 
the Paper Company, and that Lange, in order to cover up his mis¬ 
appropriation went out and defrauded other people and so raised 
funds on the pledge of the Butler Company stock to pay an indebted¬ 
ness which the Butler Company never owed; but there is nothing in 
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this record to show that such a transaction occurred. If 

57 Lange deceived the persons from whom he borroweed money 
to pay the Paper Company, that would seem to be a personal 

matter between him and them. But upon plaintiff’s own theory of 
the bill, money which was fraudulently withdrawn from the Paper 
Company’s treasury has now been replaced by the efforts of Lange 
who it is alleged by the plaintiff is one of those who fraudulently 
withdrew it. 

61. Issues (a), (d), (b), and (/) are, therefore, found against 
the plaintiff. 

Status of Present Stockholders of Butler Company. 

62. There is one issue of fact remaining to be determined and this 
is immaterial if the Court shall reach the same conclusion as that 
hereinabove stated by the Special Master. Should the Court reach a 
different conclusion, however, the evidence should be recited bearing 
upon issue (h) which is 

That stockholders of the plaintiff company had advanced to the 
plaintiff sundiy large sums which the plaintiff had applied to its 
other debts, chiefly those created to obtain the fund paid over to the 
Felix Schoeller Company, Inc., for the re])ayment of which advances 
they were depending on the alleged fictitious assets of the plaintiff' 
as set up fraudulently on its books. 

63. Upon this issue no oral testimony was introduced. The only 
evidence on that phase of the case consists of the stock Ledger and 
stock transfer book of the Butler Company. 

64. The Alien Property Custodian’s directors received the last 
payment from the Butler Company on July 17, 1919, at which time 
the record shows that the stock which had been transferred to the 

Paper Company was surrendered to Lange. The transfer 

58 book shows that of the 250 shares returned to Lange by the 
Paper Company he transferred five shares to W. Knoke on 

September 18, 1919, two months after the transaction wdth the Paper 
Company w^as closed, and that he transferred five more shares on 
the same date to G. Plochmann. The other tw^o hundred and forty 
(240) shares were not transferred from Lange until February 1, 
1921, when they were transferred to the Concord Finance Corpora¬ 
tion. Both Knoke and Plochmann w^ere elected directors of the 
Butler Company on July 17, 1919, the date w’hen the transaction 
with the Paper Company w^as closed, Mr. Plochmann being elected 
vice-president and Mr. Knoke secretary and treasurer (Butler Co. 
minute book, pp. 70, 71). It is possible that certificates of stock may 
have been delivered to these gentlemen on that date by Mr. Lange 
although the transfer was not made until about tw^o months later. 
No considerable amount of money could have been raised from 
Knoke and Plochmann upon the security of the fen (10) shares of 
stock transferred to them respectively. As the other two hundred 
and forty (240) shares remaining in Lange’s name were not trans- 
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ferred out of his name until about nineteen (19) months later there 
is no evidence whatever to show that those shares were ever pledged 
as security for any loan negotiated by Lange for the purpose of 
rehabilitating the company’s financial condition. 

65. It may not be improper to mention in this connection that the 
Minute Book of the Butler Company shows that Knoke served in the 
official capacities to which he had been elected as aforesaid for nearly 
a year, at w’hich time Mr. J. E. Poestges was elected on July 7, 1920, 
a "director and secretary and treasurer to fill the vacancy caused by 

Knoke’s resignation (Butler Co. minute book, p. 71). Mr. 
59 Lange continued his connection with the company until 
August 11, 1920, at which time he resigned as president 
and director (Minute book, p. 84). At the following meeting on 
January 7, 1921, Mr. H. C. Froeb was elected director and second 
vice-president of the company, and he and Mr. Poestges presented 
a statement referring to certain “losses incurred through the mal¬ 
feasance of the former president of the company Mr. H. Lange,” but 
what the malfeasance or the losses referred to consisted of is not 
stated and there is no evidence on the subject (Butler Co. minutes, 
p. 87). At the following meeting held on August 14, 1921, the 
treasurer reported that the sale had been made of a piece of property 
turned over by Mr. Lange to the Company in partial satisfaction of 
its claims against him, said property being located at 79th Street & 
Shore Road, Bay Ridge, Brooklyn, N. Y., and that payment in the 
sum of $16,000.00 would be due on April 25th 1921, netting the 
Company about $5,000.00 to be applied against Lange’s indebted- 
. ness (Butler Co. minute book, p. 93). 

66. No further reference to the T.ange dealings is found in the 
minutes. The suit in this case was filed November 28, 1921. 

67. The Butler Company Minute Book (p. 79) as well as the 
stock books, indicate that the capital stock of the company was in¬ 
creased sometime during the latter part of the year 1919, and that 
pursuant to this increase the Concord Finance Corporation became 
the majority stockholder (Butler Co. minute book p. 87). and that 
on January 25, 1921, of the eight hundred and thirtv (830) shares, 
there referred to, the stockholding interest was as follows: 


60 Plochmann. 5 shares. 

Poestges. 15 shares. 

Froeb .. 50 shares. 

Concord Finance Corporation.•. 760 shares. 


(Butler Co. minute book, p. 90.) 

The stock books do not disclose any other shares now outstanding 
or in any other proportion. Of these stockholders the following 
appear to have received directly from the company stock out of 
the authorized increase of capital, to wit, Poestges ten shares, on 
January 7, 1921, for a consideration stated to be One Thousand 
Dollars; Froeb, fifty shares upon the same date, for a consideration 
of Five Thousand Dollars; Concord Finance Coiporation seven 
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hundred and sixty shares on December 19, 1919, for a consideration 
of Seventy-six Thousand Dollars. 

68. Except as above there is no evidence tending to show that 
the present stockholders were persons to whom Lange’s stock was 
pledged or that the 

“pledgees became stockholders of the plaintiff and later together 
with other parties owners of the entire capital stock of the plain¬ 
tiff, and they have advanced to the plaintiff sundry large sums 
which the plaintiff has applied to its other debts, chiefly those 
created to obtain the fund paid over to the Felix Schoeller Paper 
Company, Inc., as heretofore set forth, for the repayment of which 
advances they were depending upon the fictitious assets of the plain¬ 
tiff as set up fraudulently on its books, and when it became apparent 
that these advances could not be met the plaintiff’s affairs were 
directly examined by its new stockholders, as its officers and directoi-s 
and the whole of the above fraudulent proceedings came to light 
so that the plaintiff can now complain.” 

69. Issue (h) is, therefore, found against the plaintiff. 

70. The following are, therefore, the Special Master’s findings 
of fact and conclusions of law. 

61 Findings of Fact. 

1 . 

71. For about four years preceding January 1, 1918, H. Lange 
had been doing a general exporting and importing business upon 
a capital contributed by him and his wife’s family originally amount¬ 
ing to about Twenty-five Thousand ($25,000) Dollars. 

2 . 

72. About April 15, 1915, Felix Schoeller Paper Company, Inc., 
was incorporated for the purpose of dealing in paper, photographic 
materials and supplies, and continued in business until dissolved 
during the latter part of 1919. Until the time of its dissolution the 
stockholders were Germans, the business being managed by Ferdi-* 
nand Schurmann, although said Lange was also a member of the 
board of directors, the third member being a German national. 

3. 

73. About August 10, 1916, the K. H. Butler & Company was 
incorporated, Lange being the sole equitable owner of its stock and 
always the actual head of its business. It was organized for the 
purpose of enabling Lange to do business during the war, its for¬ 
mation being necessary for the reason that Lange, who was a Ger¬ 
man subject, could not satisfactorily do business in his own name. 
Lange’s assets were transferred to the Butler Company. Schurmann 
helped Lange with the account books oL the Butler Company, and 
was an officer of that company. 
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4. 

74. During the war with Germany the Felix Schoeller Paper 
Company found it impracticable to do business. About October o, 

1916, it entered into a contract with the Butler Company to 

62 loan the latter money out of its surplus to an extent warranted 
by the business of the Butler Company and within the means 

of the Paper Company, such loans to be repaid within three months 
after the termination of the war, or at any time previous thereto 
in the option of the Butler Company. 

5. 

75. Pursuant to the terms of this agreement the Paper Company 
loaned the Butler Company One Hundred and Seven Thousand 
Five Hundred and Four Dollars and Fifty-five Cents ($107,504.55), 
these loans being made at various dates between October 6, 1916, 
and September 7, 1917. 

6 . 

76. During the year 1918 the Alien Property Custodian, pursuant 
to the provisions of the Trading With The Enemy Act, demanded 
and received the entire capital stock of the Paper Company, and 
on August 26th, of that year caused his three nominees to be elected 
its sole directors, in which positions they remained until the cor¬ 
poration was subsequently dissolved. 

7. 

77. The Alien Property Custodian’s directors, after examining 
the books and atfaii*s of the Paper Company reached the conclusion 
that the Butler Company was indebted to the Paper Company ih 
the unrefunded amount loaned by the Paper Company, and the 
Butler Company acting through H. Lange, who controlled its 
affairs, agre^ that such indebtedness was due and transferred to 
the Paper Company the Butler Company stock to secure repayment 
of said indebtedness. 

78. The Paper Company then caused its board of directors (who 
had been nominated to the Paper Company’s board by the 

63 Alien Pro[)erty Custodian) to be elected the directors of the 
Butler Company. 

9. 

79. The loan made to the Butler Company as aforesaid was 
subsequently repaid to the Paper Company, and the Butler Company 
stock was returned to Lange, whereupon the Alien Property Cus¬ 
todian’s directors retired from the board of the Butler Company. 

10 . 

80. The evidence does not substantiate the following allegations 
of the bill of complaint: 
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(а) That Schurmann or Lange, or one of them with the knowL 
edge and consent of the other, fraudulently withdrew from the 
treasury of the Paper Company the sum of One Hundred and Seven 
Thousand Five Hundred and Four Dollars and Fifty-five Cents 
($107,504.55) and converted the same to their or his use. 

(б) That the Alien Property Custodian’s directors of the Paper 
Company, in accepting the explanations of Schurmann and Lange 
that the missing assets were due to a loan by the Paper Company 
to the Butler Company, did so without due and careful investigation 
and without proper consideration of facts known to them. 

(c) That the Paper Company insisted that it place upon the 
directorate of the Butler Company its own nominees until the debt 
should be paid, and that meanwhile the entire capital stock of the 
Butler Company be turned over to the Paper Company; 

(d) The deliberate and fraudulent falsifications of the books of 
the Butler Company. 

(e) That improper instructions were given to the expert account¬ 
ants who were directed to examine the books of the Butler Company 
as to the manner in which they should arrive at their conclusions. 

(/) That no part of the money withdrawn from the Paper Com¬ 
pany’s treasury was due by the Butler Company. 

(g) That the payment of this sum by the Butler Company was 
without consideration and was made under duress. 

(h) That stockholders of the plaintiff company had advanced to 
the plaintiff sundry large sums which the plaintiff had applied to 
its other debts, chiefly those created to obtain the fund paid over 
to the Felix Schoeller Paper Company, Inc., for the repayment of 

which advances they were depending on the alleged ficti- 
64 tious assets of the plaintiff as set up fraudulently on its 
books; 

(i) That the Butler Company’s creditors cannot be paid without 
impairment of the capital to the amount of the fund paid to the 
Paper Company as aforesaid. 

(7) The insolvency of Schurmann and Lange. 

Conclusions of Law. 

1. The burden of proof rests upon the plaintiff to substantiate the 
issues of fact. 

2. It is incumbent upon the plaintiff to establish these allegations 
by establishing something more than circumstances inducing sus¬ 
picion, which is the utmost limit to which the evidence in this case 
has gone. 

3. Plaintiff has not established by a preponderance of the evi¬ 
dence the issues of fact involved in the case. 

4. These issues of fact must be resolved against the plaintiff and in 
favor of the defendants. 

Motion by the Plaintiff to Reopen the Case. • 

82. After the hearings before the Special Master had been con¬ 
cluded and the Special Master had tentatively prepared his report 
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and had handed the attorneys for the respective parties copies 
thereof, the plaintiff filed a motion to re-open the case, which mo¬ 
tion and its accompanying affidavit are filed herewith. Notice was 
given by the Special Master that a hearing would be had upon said 
motion, which hearing was had on Thursday, June 28, 1923, at the 
hour of ten o’clock, A. M. pursuant to such notice. At that time the 
parties appeared by counsel and argued said motion. 

83. On the 29th day of June, the Special Master notified 

65 in writing the respective counsel for the parties, that said 
motion had been denied. 

84. During the progress of the hearing the plaintiff had intro¬ 
duced as a witness on his behalf (R., 54-65) Mr. Carl J. Skinner, 
who testified that he was assistant chief of the Division of Trusts in 
Charge of Records and Patents, in the Office of the Alien Property 
Custodian. Pursuant to a subpoena duces tecum which had been 
serv’ed on the Alien Property Custodian, Mr. Skinner had brought 
with him all the records of the office bearing upon the transaction 
involved in this suit. Among those records was a carbon copy of 
a paper which appeared to bear an original signature ^‘Boycc, 
Hughes and Farrell,” but which signature was not identified, which 
paper was entitled “Report of Examination Felix Schoeller Paper 
Company, Inc. K. H. Butler & Company, Inc.” and which bore on 
its right hand upper comer a stamp “Received October 19, 1918, 
Bureau of Audits.” This document was marked as an exhibit for 
identification merely. The witness testified that the original docu¬ 
ment was not in the files. Without any proof of the signature of 
Boyce, Hughes and Farrell, counsel for the plaintiff offered the first 
page of said report in evidence, apparently upon the theory that the 
statement copied in the affidavit of George Plochmann attached to 
the motion for a re-hearing, was evidence. The said affidavit of Mr. 
Plochmann shows that this report contained the following in sub¬ 
stance : 

“This audit was prepared according to the instructions received 
from the Division of Audits of the Alien Property Custodian and is 
based upon the entries appearing upon the books of the company 
without check or verification.” 

85. Upon objection by the defendant’s counsel the Special Master 
ruled that this statement was not competent evidence to show 

66 what the instmctions given by the Alien Property Custodian 
were. No exception was taken to this action of the Special 

Master. 

86. Thereupon the witness was asked by plaintiff’s counsel if he 
would endeavor to find from an examination of the Alien Property 
Custodian’s file which was then before the Master (although not 
offered in evidence), whether the Alien Property Custodian in 1918 
gave any instructions to Messrs. Boyce, Hughes and Farrell as to 
an investigation of the accounts of the Felix Schoeller Paper Com¬ 
pany with K. H. Butler & Company, Inc. 
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87. The defendant conceded that if the money which the plaintiff 
is now seeking to recover was not rightfully due to the Paper Com¬ 
pany by the Butler Company, then such money was recoverable in 
this case irrespective of the question of fraud or negligence which 
had been injected into the case, provided the plaintiff was a proper 
party to seek its recovery. 

88. Upon that concession being called to the attention of the plain¬ 
tiff’s counsel Tie stated that that concession eliminated “for the pres¬ 
ent” from the issues in the case the questions of fraud and negligence 
on the part of the defendant, and that he would suspend “for the 
present” further evidence along that line. This line of testimony 
was never again alluded to. 

89. It will be noted that the extract above quoted from Mr. Ploch- 
inann’s affidavit in support of the motion for a re-opening of the 
case, and which he says was found in the aceountants’ report above 
referred to, fails far short of a statement by the accountants that they 
had been instructed, to make their report from the books of the Com¬ 
pany without check or verification. 

67 90. The motion for a re-opening of the case does not recite 
that Messrs. Boyce, Hughes and Farrell, or any of them, 

would testify that they had been instructed by the Alien Property 
Custodian’s directojs to make their report solely from the books and 
without check or verification. The only testimony to substantiate 
this point proffered by the plaintiff' in its motion to re-open the case 
is the testimony of the defendant, the Alien Property Custodian. 
The Alien Property" Custodian had been previously subpoenaed in 
the case and his attendance was not then insisted upon by the 
plaintiff. 

91. Should testimony be introduced to show any such instruction 
by the Alien Property Custodian, or the directors of the Paper 
Company as is alleged, the testimony could not, in the judgment 
of the Special Master, affect the conclusions reached in this report. 
Those conclusions, as a perusal of the report, clearly shows, are 
based, not upon the report of Boyce, Hughes and Farrell, which was 
not introduced in evidence, but upon the testimony of the plaintiff’s 
witness Schurmann, and upon the relations, clearly established by 
the documentary evidence offered in the case, existing between 
Lange on the one hand and the two corporations on the other, and 
also upon the investigation which the Alien Property Custodian’s 
directors made through their counsel and otherwise as to the facts. 
All the facts recited in this report relating to those relations and 
investigations with regard to the actions and admissions of Lange, 
were indubitably known to the Alien Property Custodian’s directors, 
so that it is very evident that their conclusions as to the fact of the 

indebtedness could not have been based solely upon any 

68 report which may have been made by the certified public 
accountants. That being the fact, evidence as to the in¬ 
structions given to those certified public accountants could not change 
the conclusions hereinabove expressed. 

92. For the reasons above set forth the motion to re-open the case 
was denied. 
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Documents Returned with This Report. 

The stenographic transcript of the testimony taken before the 
Special Master, as well as all of the Exhibits introduced in evidence 
are returned with this report. 

Costs and Expenses. 

The costs and expenses incident to this reference are as follows: 


Fee of Special Master. $1,000.00 

Expense of reporting and transcribing testimony adduced 

before him. 202.40 

Notary Fees as per voucher herewith. .90 


Total. $1,203.30 


All of the above expenses have been advanced by the defendant. 

Respectfully submitted, 

WALTER C. CLEPHANE, 

Special Master. 

69 In the Supreme Court of the District of Columbia. 

Before Walter C. Clephane, Special Master. 

In Equity. 

No. 39605. 

K. H. Butler & Company, Inc., Plaintiff, 

v. 

Thomas W. Miller et als.. Defendants. 

Motion by the Plaintiff to Reopen the Case. 

Now comes the plaintiff by its Attorneys, Alfred K. Nippert and 
William Sabine, and moves for a re-opening of the case for the 
purpose of introducing the following testimony: 

(1) The testimony of the defendant, the Alien Property Cus¬ 
todian, that he and/or the directors of the Schoeller Paper Company 
instructed Messrs. Boyce, Hughes and Farrell, certified public ac¬ 
countants, to audit the books of the plaintiff company and to report 
on the existence, amount or nature of the purported indebtedness 
of the plaintiff company to the Schoeller Paper Company by an 
examination of the entries appearing upon the books of the plain¬ 
tiff company without check or verification. 

(2) The testimony of Messrs. Boyce, Hughes and Farrell that 
the only report made by them to the Alien Property Custodian or 
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the directors of the Schoeller Paper Company regarding llie pur¬ 
ported indebtedness of the plaintiff Company to the Schoeller Paper 
Company was based upon an examination of the entries appearing 
upon the books of the plaintiff company without check or verifica¬ 
tion. 

The grounds upon which the plaintiff relies in support of its 
motion are as follows: 

70 (1) The testimony desired and proposed to be introduced 
is material and indispensable that substantial justice be done 

between the parties according to the real merits of the case. 

(2) At the hearing before the Si:)ecial Master, inquiry was made 
of Carl J. Skinner who was present and who testified as a witness 
for the plaintiff in the place and stead of Thomas W. Miller, Alien 
Property Custodian, who was subixeiiaed by the plaintiff directly 
bearing upon the instructions given to said Messrs. Boyce, Hughes 
and Farrell, regarding an examination to be made b}^ them relative 
to the said purported indebtedness of the plaintiff company to the 
Schoeller Paper Company. Whereupon counsel for the defendants 
made a statement that resulted in the decision of the plaintiff to 
postpone for the time being further offer of testimony bearing upon 
said instructions. That such testimony was not offered at a later 
stage of the hearing by the plaintiff was an inadvertence of the 
counsel for the plaintiff. 

(3) Testimony of the defendant. Alien Property Custodian, as 
to the instructions given Messrs. Boyce, Hughes and Farrell, rela¬ 
tive to the nature and scope of an examination to be made by them 
as to said purported indebtedness upon which their report was based 
and as to the basis of the report made in pursuance of such instruc¬ 
tions is indirectly corroborative of the fact that the directors elected 
to the board of the Schoeller Paper Company by the Alien Property 
Custodian and elected to the board of the plaintiff company by 
themselves in their actions affecting the payment by the plaintiff 

company to the Schoeller Paper Company of the amount in 

71 controversy acted upon an investigation of the Schoeller Paper 
Company’s books which fact is clearly established and is 

conceded by the defendant. The Special Master though this fact 
has been brought to his attention with the request that he incor¬ 
porate the finding of this fact in his report to the Court, has ex¬ 
pressed his unwillingness to do so though plaintiff considers such 
fact relevant and material thereby makeing the introduction of 
the testimony which the plaintiff desires to offer material and indis¬ 
pensable. 

In substantiation of the fact that the instructions given Messi*s. 
Boyce, Hughes and Farrel- relative to said purported indebtedness 
and the basis of their report made upon examination pursuant to 
said instructions were as alleged and claimed by the plaintiff, there 
is attached hereto the affidavit of George Plochmann. 

ALFRED K. NIPPERT, 
WILLIAM SABINE, 

Attys. for Plaintiff. 
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District of Columbia, ss: 

Personally appeared before me, William Sabine who made oath 
that he verily believes the facts, set out in the foregoing motion 
subscribed by him, to be true; that said motion is not made for the 
purpose of delay, and that he gave notice of said motion to counsel 
of record for the defendants, together with a copy thereof. 

[seal.] ROBERT E. BRIGGS, 

Notary Public. 

72 State of New York, 

County of New York, ss: 

Personally appeared before me. Notary Public in and for said 
County and State, George Plochmann who being duly sworn, deposes 
and says: 

That he is Vice President of K. H. Butler & Company, Inc., a 
corporation of the state of New York; 

That on or about the 18th day of July, 1921, he, the deponent, 
on I'ehalf of K. H. Butler & Company, Inc., was at the office of the 
Alien Property Custodian in Washington, D. C., and that on due 
application on behalf of the Company on said date made to the offi¬ 
cials of the Alien Property Custodian he was allowed to inspect and 
did have in his hands for inspection certain books and documents 
of the Schoeller Paper Company, of the Alien Property Custodian 
and an audit of K. H. Butler & Co., Inc., prepared by Boyce, Hughes 
and Parrel-, Certified Public Accountants of New York and that the 
first page of said audit, being a letter of transmittal did contain 
the following in substance: 

“This audit was prepared according to the instructions received 
from the Division of Audits of the Alien Property Custodian and is 
based upon the entries appearing upon the books of the company 
without check or verification.” 

G. PLOCHMANN. 

Subscribeed and sworn to before me this 18th day of June 1923. 

[seal.] ROBERT W. ALLEN, 

Notary Public. 

Notary Public, New York County. 

Clerk’s No. 235. Register’s No. 5190. 

Certificate filed in Kings County. 

Clerk’s No. 216. Register’s No. 5094. 

Term expires March 30,1925. 

73 Exceptions to Report of Special Master. 

Filed October 25, 1923. 

♦ ♦ ♦ * ♦ 

Now comes K. H. Butler & Company, Inc., the plaintiff in the 
above action, and excepts to the report of Walter C. Clephane, Esq., 
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Special Master, filed in this cause on the 15th day of October, 1923, 
and for cause of exception shows: 

1 . 

That the Master stated in his finding of facts No. 3 that I^ange's 
assets were transferred to the Butler Company, whereas he should 
have found that only a portion, unascertained, of Lange’s assets 
were so transferred. 

2 . 

That the Master found in his fourth finding that about October 5, 

1916, the Paper Company entered into a contract with the Butler 
Company to loan the latter money out of its surplus to an extent 
warranted by the business of the Butler Company and within the 
means of the Paper Company, such loans to be repaid within three 
months after the termination of the war or at any time previous 
thereto in the option of the Butler Company, whereas he should 
have found that an agreement between the said companies whereby 
the Paper Company was prepared to loan money to the Butler Com¬ 
pany upon the conditions referred to, was authorized by the Paper 
Company, and such an agreement was drawn up at a date unascer¬ 
tained and antedated as of October 5, 1916. 

3. 

That the Master in his fifth finding of fact stated that, pursuant 
to the terms of an agreement dated October 5, 1916, the 
74 Paper Company loaned the Butler Company $107,504.55 at 
various dates between October 6, 1916 and September 7, 

1917, whereas he ought to have found that this amount was not 
loaned by the Paper Company to the Butler Company and was not 
received by the latter from the Paper Company pursuant to the 
terms of any agreement or otherwise. 

4. 

That the Master in his ninth finding found that the loan made to 
the Butler Company was subsequently repaid to the Paper Com¬ 
pany, whereas he ought to have found that the Butler Company paid 
the Paper Company $107,504.55, for w^hich said amount the Butler 
Company received no consideration, and that said payment was 
wrongfully made. 

2 . 

That the Master found in his tenth finding that the evidence did 
not substantiate the allegations in the bill of complaint: 

a) that Schurmann or Lange, or one of them with the knowledge 
and consent of the other fraudulently withdrew from the treasury 
of the Paper Company $107,504.55 and converted the same to their 
or his use; 

h) that the Custodian’s directors of the Paper Company in accept- 



46 


K. H. BUTLER & CO. VS. 


ing the explanations of Schiirmann and Lange that the missing as¬ 
sets were due to a loan by the Paper Company to the Butler Com¬ 
pany did so without due and careful investigation of facts known 
to them; 

d) the deliberate and fraudulent falsification of the books of the 
Butler Company; 

/) that no part of the money withdrawn from the Paper Com¬ 
pany’s treasury was due by the Butler Company; 

g) that the payment of this sum by the Butler Company was 
without consideration and was made under duress; 

whereas he should have found that the evidence substantiated said 
allegations. 

75 6. 

That the Master ought to have found that the Alien Property Cus¬ 
todian’s directors of the Butler Company in reaching their determi¬ 
nation that the sum of $107,504.55 was due the Paper Company 
by the Butler Company, neglected to properly investigate the facts 
as to the alleged indebtedness and that, as directors of said Butler 
Company, confined their investigation in the premises to an exami¬ 
nation of the books alone of said company, and that said directors 
did at that time actually know that the books of account were in 
unsatisfactory condition and that conflicting items appeared thereon; 
that the same persons who were acting'as Alien Property Custodian’s 
directors of the Butler Company were acting as directors of the Paper 
Company at the time of said determination, and that said directors 
in reaching their determination as to the said alleged indebtedness 
acted upon an investigation of the Paper Company’s books, which 
said books were in an unsatisfactory condition and not to be relied 
upon, which fact they knew at the time. 

7. 

That the Master ought to have found that the Alien Property Cus¬ 
todian’s directors, as directors of the Paper Company, upon the dis¬ 
solution of said coiporation became trustees of the assets of and the 
assets in possession of the Paper Company, and that as such they had 
possession of the $107,504.55, which had been paid said Paper 
Company by the Butler Company, and that as such trustees they 
made distribution to the Alien Property Custodian as such and as 
sole stockholder of the Paper Company of all funds and property 
of said company in their possession after the payment of recognized 
creditors, and said sum of $107,504.55 was included in said dis¬ 
tribution. 

76 8. ' . • 

That the Master ought to have found that the Paper Company re¬ 
ceived the sum of $107,504.55 from the Butler Company and held it 
as money of the plaintiff and as trustee thereof for the use and bene¬ 
fit of the plaintiff. 
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9. 

That the Master in the trial of the cause permitted over exception 
taken at the time, the introduction in evidence of a letter dated 
August 28, 1918, directed to the Alien Property Custodian and 
signed by H. Lange, offered as a letter of the Butler Company, when 
in fact the letter was inadmissible in that it was irrelevant, that it 
was not signed by the Butler Company, and that it was not shown to 
have been a letter of the Butler Company. 

10 . 

That the Master denied a motion by the plaintiff to re-open the 
case for the purpose of introducing testimony relative to the investiga¬ 
tion made by the Alien Property Custodian’s directors of the Butler 
Company, of the alleged indebtedness of it to the Paper Company, 
and as to instructions given accountants relative thereto, whereas the 
Master ought to have re-opened the case for the purpose stated. 

11 . 

That the Master concluded as a matter of law that the burden of 
proof rests upon the plaintiff to substantiate the issues of fact, and 
that it is incumbent upon the plaintiff to establish its allegations by 
establishing something more than circumstances inducing suspicion, 
whereas he should have concluded that it was not incumbent upon 
the plaintiff to establish its allegations beyond establishing 
77 circumstances inducing suspicion, and that thereupon the 
burden of proof rests upon the defendants, in that the fact 
that the same persons were directors of both the Butler Company and 
the Paper Company subjects the dealings between these two com¬ 
panies to close scrutiny, and that transactions resulting from the 
agency of officers or directors acting at the same time for both cor¬ 
porations must be deemed presumptively fraudulent, and where the 
circumstances show that the transactions would be of advantage to 
one corporation at the expense of the other, the burden of proof is 
upon the directors or the corporation, as the case may be, responsible 
for the action which resulted to the advantage of one corporation at 
the expense of the other; that the payment by the Butler Company 
to the Paper Company which was caused and effected by the Alien 
Property Custodian’s director, who were at the same time directors 
of both coiporations and who were directors of the Butler Company 
as agents of the Paper Company for the puipose of effecting such 
payment, was such a transaction that the burden would be upon the 
directors or the Paper Company to establish the absence of fraud or 
negligence, the propriety of the transaction, and that such action was 
in accordance with the proi)er exercise of the duties and obligations 
of the directors, and that such burden is upon the defendants herein. 
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12 . 

That the Master concluded as a matter of law that the plaintiff 
has not established by a preponderance of the evidence the issues 
of fact; whereas he should have concluded that the defendants have 
not sustained their burden of proof. 

78 13. 

That the Master should have concluded that the plaintiff estab¬ 
lished such a case as required the defendants to prove the regularity 
of and the absence of fraud and negligence in the transactions be¬ 
tween the Butler Company and the Paper Company complained of 
wherein the payment by the Butler Company to the Paper Com¬ 
pany was effected. 

14. 

That the Master concluded that the issues of fact must be re¬ 
solved against the plaintiff and in favor of the defendants, whereas 
he should have concluded that the issues of fact be resolved against 
the defendants and in favor of the plaintiff. 

ALFRED K. NIPPERT, 
WILLIAM SABINE, 

Attorneys for the Plaintiff. 

Copy of above received. 

‘ DEAN HILL STANLEY, 

Of Counsel for Thomas IF. Miller, 
as A. P. C., A* Frank White, as 

Treasurer of the U. S. 

Memorandum of Court. 

Filed February 2, 1924. 

* * ♦ . ♦ 3tc ^ 

The exceptions to the report of the Special Master will be over¬ 
ruled. 

BAILEY, .1. 

79 Final Decree. 

Filed March 3, 1924. 

♦ ♦ ♦ ■ ♦ ♦ * » 

This cause coming on to be heard upon the bill of complaint filed 
herein, the answer thereto filed on behalf of Thomas W. Miller, as 
Alien Property Custodian, and Frank White, as Treasurer of the 
United States, and the report of Walter C. Clephane, special master 
appointed by the Court to hear the evidence and report upon the 
questions of law and fact involved in the case, and the exceptions 
to the said report filed by the plaintiff, after hearing the arguments 
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of counsel on behalf of the plaintiffs and on behalf of the defend¬ 
ants, Thomas W. Miller, as Alien Property Custodian, and Frank 
White, as Treasurer of the United States, and the Court having 
taken time to consider, it is by this Court this 3d day of Mch, 1924, 
Adjudged, ordered and decreed that the exceptions filed by the 
plaintiff to the report of the special master be and the same hereby 
are overruled, and it is further 

Adjudged, ordered and decreed that the report of Walter C. Cle- 
phane, as special master in this case filed on the 15th day of Novem¬ 
ber, 1923, be and the same hereby is confirmed, and it is further 
Adjudged, ordered and decreed that the bill of complaint be and 
the same hereby is dismissed, and it is further 

Adjudged, ordered and decreed that the defendant, Thomas W. 
Miller, as Alien Property Custodian have and recover from the 
plaintiff herein his costs in this behalf expended, including the sum 
of Seventy dollars ($70.00), the same being payable in ac- 
80 cordance with the provisions of paragraph 2 of Equity Rule 
69 of this Court, and the sum of One thousand two hundred 
three dollars and thirty cents ($1,203.30), which sum was advanced 
by the said defendant to pay the costs and expenses of the reference 
to the Special Master; and that the said defendant have execution 
for the said costs as at law, and it is further 

Adjudged, ordered and decreed that the defendant Frank White 
as Treasurer of the United States recover his costs in this behalf ex¬ 
pended, and that he have execution therefor as at law. 

JENNINGS BAILEY, 

Justice. 


From the foregoing decree K. H. Butler & Co., Inc., the plaintiff, 
notes an appeal in open court to the Court of Appeals of the Dis¬ 
trict of Columbia, and the bond for costs is fixed at $100.00. 

JENNINGS BAILEY, 

Justice. 


Memoranda. 


March 25, 1924.—$50 deposited in lieu of Undertaking on Appeal. 
March 27, 1924.—Time for submitting Statement of Evidence ex¬ 
tended to May 1, 1924. 

April 28, 1924.—Time for submitting Statement of Evidence 
further extended to June 1, 1924. 

81 Designation of Record. 

Filed May 28, 1924. 

The Clerk will please prepare a record on appeal in the above 
entitled cause and include therein the following: 

1. Bill of Complaint; 

2. Answer of Defendants; 
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3. Eeference of the cause to Walter C. Clephane as Special Master; 

4. Re])ort of Walter C. Clephane Special Master; 

5. Exceptions of the Plaintiff to the Report of the Special Master; 

0. Memorandum Opinion of the Court; 

7. Final Decree; 

8. Assignment of Errors; 

9. Statement of Evidence; and 

10. This Designation of Record. 

ALFRED K. NIPPERT, 
WILLIAM SABINE, 

Attys. for the Plaintiff. 

Service acknowledged this 28th day of May, 1924. 

DEAN HILL STANLEY, 

Atty. for Defendants. Miller & White. 

Memorandum. 

May 29, 1924.—Time for filing Statement of Evidence further ex¬ 
tended to July 1, 1924, inclusive. 

82 Order for the Withdrawal of the Assignment of Errors and for 
the Filing of a Substitute Assignment of Errors. 

Filed June 28, 1924. 

♦ ♦ ♦ 

Upon application of the plaintiff and the defendants having con¬ 
sented thereto, it is 

Ordered that the Assignment of Errors heretofore filed in this 
cause be withdrawn and the following Assignment of Errors be sub¬ 
stituted and filed therefor as of June 12, 1924. 

Assignment of Errors. 

The Plaintiff, K. H. Butler & Company, Incorporated, assign¬ 
ing errors in the orders of the Court and in the final decree of the 
Court, entered, respectfully submits that the Court erred as follows: 

I. 

The Court erred in ordering and decreeing that Plaintiff^s Bill 
of Complaint be dismissed. 

II. 

The Court erred in ordering and decreeing that the Report of 
Walter C. Clephane, as Special Master, be confirmed. 
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III. 

The Court erred in not ordering and decreeing that a Trust for 
the benefit of the Plaintiff company be impressed upon a fund of 
$106,350.02 received by Felix Schoeller Paper Company, Incor¬ 
porated, as of the date it was paid out of the Treasury of the Plain¬ 
tiff to said Felix Schoeller Paper Company, Incorporated, it being 
moneys of the Plaintiff and it having been improperly so paid. 

IV. 

The Court erred in not ordering and decreeing that each defend¬ 
ant herein pay over to the Plaintiff the full sum of $106,350.02 from 
any money or funds in the possession of any or each of them de¬ 
rived from the said Felix Schoeller Paper Company, Incorporated, 
or held for its stockholders or creditors until such funds shall be 
exhausted or the Plaintiff be satisfied in full of the decree. 

83 V. 

The Court erred in ordering and decreeing that the Defendant, 
Thomas AV. Miller, as Alien Property Custodian, have and recover 
from the Plaintiff herein his costs, including the sum of $70.00 pay¬ 
able in accordance with the provisions of paragraph II of Equity 
Rule 69 of the Supreme Court of the District of Columbia and the 
sum of $1,203.30, a sum advanced by said Defendant to pay the 
costs and expenses of the reference to the Special Master and that 
the said Defendant have execution therefor as at law. 

VI. 

The Court erred in ordering and decreeing that Frank White, as 
Treasurer of the United States, recover his costs and have execution 
therefor as at law. 

VII. 

The Court erred in overruling the Plaintiff’s exception to the Re¬ 
port of the Special Master, as follows: 

*‘That the Master concluded as a matter of law that the burden 
of proof rests upon the plaintiff to substantiate the issues of fact, 
and that it is incumbent upon the plaintiff to establish its allegations 
by establishing something more than circumstances inducing sus¬ 
picion, whereas he should have concluded that it was not incumbent 
upon the plaintiff to establish its allegations beyond establishing 
circumstances inducing suspicion, and that thereupon the burden of 
proof rests upon the defendants, in that the fact that the same per¬ 
sons were directors of both the Butler Company and the Paper Com¬ 
pany subjects the dealings betw^een these two companies to close scru¬ 
tiny, and that transactions resulting from the agency of officer or 
director acting at the same time for both corporations must be 
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deemed presumptively fraudulent, and where the circumstances 
show that the transactions would be of advantage to one corporation 
at the expense of the other, the burden of proof is upon the directors 
or the corporation, as the case may be, responsible for the action 
which resulted to the advantage of one coq^oration at the expense of 
the other; that the payment by the Butler Company to the P^er 
Company which was caused and effected by the Alien Property Oas- 
todian’s directors, who were at the sfime time directors of both cor¬ 
porations and who were directors of the Butler Company as agents of 
the Paper Company for the purpose of effecting such payment, was 
such a transaction that the burden would be upon the directors or 
the Paper Company to establish the absence of fraud or neg- 
84 ligence, the propriety of the transaction, and that such action 
was in accordance with the proper exercise of the duties and 
obligations of the directors, and that such burden is upon the de¬ 
fendants herein.”^ 

VTII. 

The Court erred in overruling the Plaintiff’s exception to the Re¬ 
port of the Special Master, as follows: 

“That the Master concluded as a matter of law that the Plaintiff 
has not established by a preponderance of the evidence the issues 
of fact, whereas he should have concluded that the Defendants 
have not sustained their burden of proof.” 

IX. 

The Court erred in overruling the Plaintiff’s exception to the Re¬ 
port of the Special Master, as follows: 

“That the master should have concluded that the plaintiff estab¬ 
lished such a case as required the defendants to prove the regularity 
of and the absence of fraud and negligence in the transactions be¬ 
tween the Butler Company and the Paper Company complained of 
wherein the payment of the Butler Company to the Paper Company 
was effected.” 

JENNINGS BAILEY, 

Justice. 

I consent to the order permitting the withdrawal of the Assign¬ 
ment of Erors and the substitution of the appended Assignment of 
Errors. 

DEAN HILL STANLEY, 

Atty. for Defendants Miller & White. 

Memorandum. 

June 28, 1924.—Statement of Evidence submitted, signed and 
filed. 
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85 Supreme Court of the District of Columbia. 

The United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 84, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 39605 in Equity, wherein 
K. H. Butler & Company, Inc., a corporation of the State of New 
York is Plaintiff and A Certain Fund of Money and Thomas W. 
Miller, as Alien Property Custodian, and Frank White, as Treasurer 
of the United States are Defendants, as the same remains upon the 
files and records in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 17th day of July, 1924. 

[Seal of the Supreme Court of the District of Columbia] 

MORGAN H. BEACH, 

Clerk 

By W. E. WILLIAMS, 

EW. Assistant Clerk. 

86 In the Supreme Court of the District of Columbia. 

Equity. No. 39605. 

K. H. Butler & Co., Inc., a corporation of the State of New York, 

Plaintiff, 

vs. 

A Certain Sum of Money, Thomas W. Miller, Alien Property 
Custodian, and Frank White, Treasurer, Defendants. 

Stipulation on Statement of Evidence 

It is hereby stipulated and agreed by the parties to the above en¬ 
titled cause that the facts and statements of evidence in the support 
of the Special Master shall be taken and considered as a statement 
of evidence in the case, together with the following. No statements 
of pleadings or conclusions of the Master shall be taken as state¬ 
ment of evidence. 

Section 35 of Article 2 Chapter 28, of an Act relative to corpora¬ 
tions generally, of New York, constituting Chapter 23 of the Con¬ 
solidated Laws: 

^‘Sect. 35. Directors as Trustees in case of Dissolution. Upon the 
dissolution of any corporation, its directors, unless other persons 
shall be appointed by the legislature or by some Court of competent 
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jurisdiction, shall be the trustees of its creditors, stockholders or 
members, and shall have full power to settle its affairs, collect and 
pay outstanding debts and divide among the persons entitled thereto, 
the money and other property remaining after payment of debts 
and necessary expenses. Such trustees shall have authority to sue 
for and recover the debts and property of the corporation by their 
name as such trustees and shall jointly and severally be personally 
liable to its creditors, stockholders or members to the extent of its 
property and effects that shall come into their hands.” 

87 The following are excerpts from the minutes of the meet¬ 
ing of the Board of Directors of the plaintiff corporation 

held on October 25, 1916, at noon, at 27 Ceder Street, New York 
Citv: 

“Upon motion duly made and seconded, it was resolved that F. 
Sherman, secretary and treasurer of the company, and H. Lange, 
assistant Treasurer of the company, or either of them, be and are 
hereby authorized to negotiate, endorse and assign in the name of 
the company, all checks, drafts, notes, book accounts, and all other 
negotiable paper, which are payable to said company or in which 
said company has an interest; also in the name of this Company to 
endorse all checks, drafts, notes, book accounts, and all other nego¬ 
tiable paper, and transact business of any nature with the Levinson & 
Company, and draw from said Levison Company, such funds, and 
to all such other acts and things as may be incidental to the author¬ 
ity and powers hereinbefore given.” 

88 “Furthermore, upon motion duly made and seconded, it was 
resolved: That H. Lange is appointed general manager of 

K. H. Butler & Company, incorporated, and that he is hereby author¬ 
ized to enter into, on behalf of the company all kinds of trade con¬ 
tracts and agreements, that as general manager he is hereby author¬ 
ized to represent the company, in an official capacity, in connection 
with all ordinary business of the company, and that he is entitled to 
sign personally all trade contracts on behalf of the company”. 

“Furthermore, upon motion duly made and seconded, it was re¬ 
solved: That the funds of K. H. Butler & Company, Incorporated, 
be deposited in the Chelsea Exchange Bank of New York, at 266 
West 34th Street, New York City, to be withdrawn upon the cheque, 
draft or order of the company, signed by its secretary and treasurer, 
F. Schurman or its assistant treasurer, H. Lange. 

^^And the said bank is hereby authorized to pay such cheques, 
drafts, notes, or orders and also to receive the same for the credit 
of or in payment from the payee or any other holder when so signed, 
without inquiry as to the circumstances or their issue or the dis¬ 
position of their proceeds, whether drawn to the individual order of, 
or in payment of individual obligations of the said K. H. Butler & 
Company, Incorporated, or other officers of this country, or in any 
way otherwise. 

“And be it further resolved: That the above mentioned officers be 
authorized to borrow on account of this corporation from, and dis- 
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count with the Chelsea Exchange Bank of New York City, and for 
that purpose to make, execute or deliver promissory notes of this cor¬ 
poration, to endorse and deliver any negotiable instrument which 
may belong to this corporation to pledge collateral security for the 
payment of any obligations of the above mentioned corporation to 
the said Chelsea Exchange Bank and to execute all instruments of 
assignment and transfer with or without seal which may be required 
to carry this resolution into effect.” 

At the annual meeting of January 9, 1917, Shermann and Lange 
were re-elected Secretary and Treasurer, and Assistant-Treasurer, re¬ 
spectively. 

The following are excerpts from the minute books of the K. H. 
Butler & Company, Inc.: 

“Minutes of the Annual Meeting of Stockholders and Directors of 

K. H. Butler & Co., New York City. 

The annual meeting of stockholders and directors of the K. H. 
Butler & Co., Inc., was held at the office of the company at 115 
Broadway, on Tuesday, January 15, 1918, at 10 A. M. 

Present Benjamin R. Buffett, ¥. Shermann and H. Lange, being 
the majority of the directors and holding all of the stock of the 
Company either in person or by proxy.” 

89 “Llpon motion duly made and seconded, B. R. Buffett re¬ 
signed as president and director of the company, which resig¬ 
nation was accepted. In his place, K. H. Butler was elected presi¬ 
dent, and PYederick D. Gallupe director. F. Sherman resigned as 
director, secretary and treasurer, which resignation was accepted. In 
his place, Robert M. Falconer was elected director, Frederick D. 
Gallupe secretary, and H. Lange treasurer, F. Sherman was elected 
Asst, treasurer in H. Lange^s place.” 

The board of directors and the officers are as follows: 

Directore: K. II. Butler, Frederick D. Gallupe and Robert M. Fal¬ 
coner. 

Officers: K. H. Butler, President; Frederick D. Gallupe, Vice 
President & Secretary; H. Lange, Treasurer and General Manager; 
F. Sherman, Assistant Treasurer. 

All directors and officers are elected for the year 1918 with the 
exception of F. Sherman, who agreed to resign at 30 days’ notice, 
should such resignation be asked by the Board of Directors any time 
during the year 1918.” 

Hi * :¥ * * * 

“Minutes of a Special Meeting of the Board of Directors of the K. H. 

Butler & Company, Inc., New A"ork City. 

A special meeting of the board of directors of the K. H. Butler 
& Co., Inc., of New York City, was held at the offices of the company 
at 115 Broadway, on February 8,1918, at 3 p. m. 
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Present: Frederick D. Gallupe and Robert M. Falconer, represent¬ 
ing the majority of directors. 

Upon motion duly made and seconded, the following resolution 
was unanimously adopted: 

For the year i918, the salaries of the officers of the company will 
be as follows: 

K. H. Butler is to receive a salary of $4,000 per annum, and the 
treasurer and general manager, H. Lange, a salary of $12,000 per 
annum, and the secretary of the company, Frederick D. Gallupe, is 
to receive certain commissions on certain transactions referring to his 
particular line of business. 

♦ ♦♦♦♦♦♦ 

The balance sheet of the company of December 30, 1917, was 
passed upon. 

No other business being presented, the meeting was adjourned.” 

* afe ^ 

90 “Minutes of a special meeting of the Board of Directors of 
K. H. Butler & Co., Inc., held at the company’s offices, room 
1302, 115 Broadway, Borough of Manhattan, city of New 
York, Thursday, November 14, 1918, at 2.15 P. M. 

Present: Robert M. Falconer and Frederick D. Gallupe, being a 
majority of the Board of Directors of said company. 

There were also present the following: H. Lange, E. B. Humi> 
stone, H. 0. Kilbourn, and W. R. Sainsbury.” 

^ 9|e 

“In the absence of the president Mr. K. H. Butler, Mr. Fiederick 
D. Gallupe. Vice-president of the company, acted as Cliairman of the 
meeting, and Mr. H. Lange acted as secretary of the meeting by a[)- 
pointment of the chair. 

The Chairman of the meeting presented the waiver of notice of the 
time and place of holding the meeting which was, upon motion, 
ordered annexed to the minutes of the meeting. 

The Chairman of the meeting stated that the meeting was called 
for the purpose of filling vacancies which liad occurred and whicli 
might occur in the board of directors and for the transaction of such 
other business as might come before the meeting. 

The resignation of Mr. K. H. Butler as President and director of 
the company was read, and, upon motion made and seconded, his 
resignation was accepted. Mr. E. B. Humpstone was thereupon duly 
nominated and elected as a member of the board of directors to fill 
the vacancy caused by the resignation of Mr. K. H. Butler. 

Thereupon, Mr. Humpstone, being present, proceeded to act as a 
director and was chosen as chairman of the meeting. 

Mr. Frederick D. Gallupe thereupon tendered his resignation as a 
director and Vice-President and S^retary of the Company, which 
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was, upon motion made and seconded, accepted. Mr. H. 0. Kilboum 
was thereupon duly nominated and elected a member of the board of 
directors to fill the vacancy caused by the resignation of Mr. Gallupe, 
and being present, proceeded to act as a director. 

Mr. Falconer thereupon tendered his resignation as a director of 
the company and the same was, upon motion duly made and sec¬ 
onded, accepted. Mr. W. R. Sainsbury was thereupon duly nomi¬ 
nated and elected a member of the board of directors to fill the 
vacancy caused by the resignation of Mr. Falconer. Mr. Sainsbury 
being present, proceeded to act as a director. 

91 ^‘Upon motion duly made and seconded, Mr. E. B. Hump- 

stone was elected President of the Company to fill the vacancy 
caused by the resignation of K. H. Butler. 

On motion duly made and seconded Mr. W. R. Sainsbury was duly 
elected Vice-President and Secretary of the Company to fill the 
vacancy caused by the resignation of Mr. Gallupe. Thereupon Mr. 
Sainsbury, being present, proceeded to act as Secretary of the meeting. 

The resignation of Mr. H. Lange as Treasurer of the Company 
was then presented, to the Board. Upon motion duly made and 
seconded, this resignation was accepted. 

On motion duly made and seconded Mr. H. 0. Kilbourn was duly 
elected Treasurer of the Company to fill the vacancy caused by the 
resignation of Mr. Lange. 

Upon motion duly made and seconded the following resolutions 
were unanimously adopted: 

Resolved that all checks drawn on the bank accounts of the Com¬ 
pany should be signed by H. Lange as General Manager or by E. B. 
Humpstone as President, and that such checks should be counter¬ 
signed by either AV. R. Sainsbur}^, Vice President, or H. 0. Kilbourn, 
Treasurer; and it was further 

Resolved that all previous authorizations should be and hereby are 
revoked, and the banks of deposit of this Company should be notified 
accordingly. 

Upon motion duly made and seconded it was unanimously 

Resolved that until further action of the board each of the directors 
shall receive the sum of Twenty-five Dollars ($25) for attendance 
at each meeting of the board of directors. 

Upon motion duly made and seconded it was unanimously 

Resolved that until further action of the board no salaries be paid 
any officer of the Company with the exception of the Treasurer, and 
General Manager. 

Upon motion duly made and seconded it was unanimously 

Resolved that the Treasurer receive a monthlv salarv of One 
hundred dollars ($100), until further action of the board. 

Upon motion duly made and seconded it was unanimously 

Reived that the salary of the General Manager until further 
action of the board shall be Five Hundred Dollars per month. 

Upon motion duly made and seconded it was unanimously 
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Resolved that the |^um of Tu’cnty-five dollars ($25) be and 
hereby is voted as a subscription to the United War Work 

92 Campaign fund, same to be paid on December 2, 1918. 

There being no further business to come before the meeting 
the same was, upon motion duly made and seconded, adjourned.’’ 

♦ ♦♦♦♦♦♦ 

“Special Meeting of the Board of Directors of K. H. Butler & Co., Inc. 

A special meeting of the Directors of the K. H. Butler & Co., Inc., 
was held at the office of the Company, 115 Broadway, Borough of 
Manhattan, New’ York, N. Y., on Friday, November 29, 1918, at 
1.8U o'clock P. M., the following being present: E. B. Ilumpstone, 
William R. Saiiisburv. and H. 0. Kilbourn, being all of the Directors 
of said Company. 

Mr. Herman Lange, Manager of the Company, w’as present during 
I)art of the meeting by courtesy. 

The minutes of the previous meeting w’ere read and approved. 

Iffie secretary reported receipt of a letter from the Royal Bank of 
Canada, asking that a resolution be adopted relative to the borrowing 
of funds by the Butler Company. Upon motion duly luade and 
seconded a resolution w as adopted whereby the Royal Bank of Canada 
was appointed Banker of the Company and w’as authorized to pay 
checks, drafts and other documents when endoi’sed by E. B. Hump- 
stone, President, William R. Sainsbuiy, Secretary, or II. 0. Kilbourn, 
Ti*easurer. 

Mr. Lange was called upon for a financial statement, and it was 
ascertained that the cash balances of the Company in bank were very 
low’, and that remittances from customers had been veiy slow in com¬ 
ing in. Each separate account was gone over with Mr. Lange and he 
w’as instiTicted to w’rite, and in some instances cable, to various cus- 
tomei*s of the Company, requesting them to meet their bills at the 
earliest possible moment. Special attention w’as called to the fact 
that E. E. Martin of Jamaica, ow’es this Company over $55,000, and 
that accounts of Farnum & Company of Georgetow’n, Demerara, had 
been collected by the Branch of the Royal Bank of Canada at that 
place, and that the Branch had not yet remitted for same. 

Upon motion duly made and seconded, it w^as 

Reived that the Directors of the Company immediately after this 
meeting call upon the Royal Bank of Canada and ascertain why 
checks for $10,000 and $1,000 respectively involving a transfer of 
funds to the Chelsea Exchange Bank of New York had been honored 
with only the signature of H. Lange as General Manager wffien they 
had been advised under the seal of the Company that no checks w ere 
to he honored unless properly countersigned by the officers of K. H. 
Butler & Co., Inc. 

93 “Upon questioning by the Directors Mr. Lange stated that 
the schooner “Carrie A. Bucknam” had probably by this 

time sailed from Culja to Tampa, and w’ould not be in communica¬ 
tion with the Company for another ten days to three w’eeks. He 
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also stated that the captain of the schooner, Mr. Cliaves, had not as 
yet accounted in full for a collection of money due from a lumber 
shipment to Cuba totaling some $8,200. 

It was thereupon on motion duly made and seconded 

Resolved that Captain Chaves be ordered upon arrival at Tampa, 
to report at the office of the Company in New York as soon as pos¬ 
sible. 

Mr. Lange stated that the schooner “Carrie A. Bucknam” was 
worth in the neighborhood of $60,000, but only the sum of $25,000 
of insurance had been obtainable. 

Upon motion duly made and seconded it was ordered that the 
Secretary instinct Mr. Falconer, accountant of the company, to pre¬ 
pare a balance sheet as of November 30th for inspection of the Di¬ 
rectors. 

There being no further business to come before the meeting, the 
same was, upon motion, adjourned.” 

“A special meeting of the directors of K. H. Butler & Co., Inc., 
was held at the office of the Company. No. 115 Broadway, New York 
Citv, on Thursdav, December 12, 1918, at 12:30 P. M. 

Present: Mr. Humpstone, Mr. Kilboum, Mr. Sainsbury, being all 
of the Directoi-s of the Company. 

The minutes of the last meeting were read and upon motion 
approved. 

Atention was called by the Trca.surer to the fact that three (3) 
checks had been drawn by the General Manager and paid by the 
Royal Bank of Canada, which chocks had not bourne the counter- 
signature of any of the officers of the Company. The Treasurer 
stated that he had later counter-signed one of the checks in question, 
which action was upon motion approved. 

The General Manager stated that the checks in question had been 
sent out in error. 

The Treasurer read to the Board a preliminary financial state¬ 
ment of the company, stating that he was using every effort to 
strengthen the cash position of the Company. He stated that E. M. 
Martin, Jamaica, had made a cable remittance of $3,000, but that 
there was apparently no good Tvay to expedite the payment of the 
other accounts receivable. 

94 “Attention was also called to the item of merchandise in 

the balance sheet, which was plainly incorrect. In view of 
the various other conflicting items and generally unsatisfactory con¬ 
dition of the books, it was upon motion ordered that Mr. Falconer, 
the company's accountant, be given extra compensation, if neces¬ 
sary in the discretion of the Treasurer, in order to make a true and 
correct statement of the company's affairs. 

Upon motion the Treasurer was instructed to correct the com¬ 
pany’s inventory and carry 1,250 empty sugar bags at $187.50 cot¬ 
ton goods at $2,645 and lime, oil at $1,260, being respectively the 
present market prices of these articles, and to make the proper book 
entries for this purpose. 
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Examination of the accounts having revealed that the schooner 
^‘Carrie A. Buckman’' was a losing venture, it was the consensus of 
opinion that she should be sold, provided a satisfactory price be ob¬ 
tainable. 

It was upon motion ordered that no charter for the “Carrie A. 
Buckman'’ should be executed unless same is approved by the Board 
of Directors and the documents signed by two officers of the Com¬ 
pany. 

Upon motion, Mr. Morgan M. Mann was appointed counsel for the 
company. 

A claim for about $1,000 against the Cudahy Packing Company 
for a shipment of damaged hams was upon motion referred to 
counsel. 

A claim against tlie Wardrop West African Line for $10,700 was 
also upon motion referred to counsel. 

There being no further business to come before the meeting the 
same was, upon motion, duly adjourned.’^ 

♦ **♦♦♦* 

“Minutes of meeting of the Board of Directors of the K. H. Butler 

Company, held at the office of the company, 115 Broadway, Bor¬ 
ough of Manhattan, citv of New York, on the 7th dav of Febru- 

ary, 1919, at 12.15 o’clock p. m., all of the directors being present. 

The President of the Company stated that previous to the in¬ 
stallation of the present directors, advances had been obtained by 
this Company from the Felix Schoeller Paper Company in the sum 
of One Hundred Seven Thousand Five Hundred Four and 55/100 
Dollars ($107,504.55) and as partial security for these advances, 
and after the advances had been made the entire capital stock of 
this company was deposited with the Felix Schoeller Paper Com¬ 
pany; that funds had now been obtained, and the balance due on 
account of these advances with interest, could be paid, provided tlic 
stock held by the Felix Schoeller Paper Company w^as returned, to¬ 
gether with resignations of the present Directors of the Butler Com¬ 
pany. 

After discussion, it was suggested that a letter ixs follows be wi-itten 
to the Felix Schoeller Paper Company: 

95 “Felix Schoeller Paper Co., 

27 William Street, 

New York City. 

Gentlemen : 

The K. H. Butler & Co., Inc., is indebted to the Felix Schoeller 
Paper Co., Inc., between the 6th day of October, 1916 and the 7th 
day of Sept. 1917, which advances were made under the terms of 
an agreement entered into between the two companies, which agree¬ 
ment is dated the 5th day of October, 1916. 

Subsequently, owing to unsatisfactory business conditions, the 
indvidual stockholders of the Butler Co., assigned their shares of 
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stock in the Butler Co., to the Felix Schoeller Paper Co. Inc., as 
partial security for the moneys advanced. The number of shares 
so delivered was 250. 

The Butler Co., as it is now in a position to repay the loan with 
interest, and in pursuance of the terms of the contract, under which 
the moneys were advanced, requests that your company would ac¬ 
cept payment of the advances, totaling $103,508.17 with interest 
at six (6) per cent as follows: 

$20,000 on or before March 1st, 1919, 

$25,000 on or before April 1st, 1919, 

$25,000 on or before May 1st, 1919, 

and the balance with accrued interest on June 1st 1919, 

The total sum as above does not take into account an item of 
$7,315.98, which represents an amount credited to the-account of 
K. II. Butler & Co., Inc., and debited to Ferdinand Schurmann on 
the books of your company. It is understood and agreed that upon 
the acknowledgment by Mr. Schurmann of the correctness of this 
item, we are to be credited accordingly with the sum of $7,315.98 
which will reduce our indebtedness to you to the sum of $96,192.19. 

In consideration of this payment it will require delivery by your 
company to the President of the Butler Co., of all stock of the Butler 
Co. so held by you. 

Yours very truly, 

K. H. BUTLER & CO., INC., 

By-.” 

After discussion, the following resolution was offered: 

Resolved that the proper officers of this company be and they 
hereby are, authorized and instructed to repay to the Felix Schoeller 
Paper Co., the advances made by that Company to the Butler 
9() Company upon the terms and conditions, outlined in a cer¬ 
tain letter dated the 7th day of February 1919, hereinabove 
fullv set forth. 

The resolution was seconded, put to a vote and unanimously car¬ 
ried. 

The President and Treasurer were upon motion authorized to lease 
an additional room for office use adjoining the present offices of the 
Company at a rental of $1,100 per annum. 

The Treasurer presented a preliminary financial statement of the 
Company's condition on December 31, 1918, and agreed to furnish 
a complete report at the next meeting of the Board. 

The Treasurer at his discretion was authorized to pay off the loan 
at the Chelsea Exchange Bank secured by a $1,000 Liberty Bond. 

It was voted to set up a reserve on the books of the Company of 
$500 per month for Government and State taxes. 

There being no further business to come before the meeting, the 
meeting was, upon motion, duly adjourned.” 

WM. R. SAINSBURY, 

Secretary** 
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E.xcerpt from the Minutes of a Special fleeting of K. H. Butler & 

Co., Inc., Held on February 25, 1919. 

“The Treasurer called attention to the large amount of drafts 
which the Company had recently put through for discount, and the 
general manager was questioned relative to present export condi¬ 
tions, with particular reference to flour. He stated that evei^ effort 
was being made to keep the Company in a liquid condition and 
that up-to-date there had been no important drafts rejected as a 
result of the rapid fall in prices of various commodities which the 
Company had shipped.” 

♦ 4 : 4 : ♦ * ♦ 

“At a meeting of the Board of Directors of the K. H. Butler & 
Co., Inc., held at the office of the Company, 115 Broadway, Borough 
of Manhattan, City of New York, on the 17th day of July, 1919, 
the following directors, constituting the entire board, were present: 
E. B. Humpstone, W. R. Sainsbury, H. 0. Kilbourne. 

Mr. Lange stated that the Company had on deposit funds sufti- 
cient to pay the balance of the Company's indebtedness to the PYlix 
Schoeller Paper Company, amounting to $35,350.02; that this sum 
would be paid to the Felix Schoeller Paper Company upon the re¬ 
ceipt by Mr. Lange of the stock of the Butler Company, which had 
been delivered to the Schoeller Company as security for the loan of 
approximately $100,000, the balance of which amounting to 
97 $35,350.02, he desired to pay this 17th day of July, 1919, 

which is the amount due together with all interest. After 
discussion the following resolution was offered: 

Resolved, that the proper officers of this Company be and they 
hereby are instructed to pay to the Felix Schoeller Company in full 
satisfaction for the loan heretofore made by that company to this 
company the sum of $35,350.02. 

The resolution was seconded, put to a vote, unanimously carried, 
and a check for the amount above referred to was then delivered to 
a representative of the Schoeller Paper Company who w’as present. 
At the same time, there was delivered to Mr. Lange stock certificates, 
endorsed in blank, representing the entire capital stock of the But¬ 
ler Company, together with a general release signed by the Felix 
Schoeller Paper Company. 

It was then stated to the meeting that Mr. E. B. Humpstone, the 
President of the Company had rendered valuable services to the 
Company during the past year and that he should be compensated 
therefor. 

After discussion the following resolution w^as offered: 

Resolved, that the proper officers of this Company be and they 
hereby are instructed to pay Mr. Humpstone in full for his services 
as President the sum of One Thousand Dollars. 
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The resolution was seconded, put to a vote and Mr. Sainsbury and 
Mr. Kilboum voted for its adoption, ^Ir. Humpstone not voting and 
taking no part in the discussion. Mr. Lange also approved this 
payment to Mr. Humpstone. The resolution was then declared 
adopted. 

The resignation of Mr. E. B. Humpstone as President and director 
of the company was then offered. 

On motion, duly made, seconded and carried, the resignation of 
Mr. Humpstone as director and President was accepted. 

Mr. H. Lange was then nominated as Director of the Company to 
fill the vacancy caused by the resignation of Mr. Humpstone. 

The nomination was seconded, put to a vote, unanimously carried, 
and Mr. Lange was deleaved a director of the Company. 

Mr. Lange was then nominated as President of the Company to 
fill the vacancy caused by the resignation of Mr. Humpstone. 

The nomination was seconded, put to a vote, unanimously carried 
and Mr. Lange was declared elected President of the Company. 

Mr. W. R. Sainsbiuy then tendered his resignation as Secretary, 
VTce President and Director of the Company. 

On motion, duly made, seconded and carried the resignation of 
Mr. Sainsbury as Director, Secretaiy and Vice President of the Com¬ 
pany was accepted. 

OS ^Ir. George Plochmann was then nominated as a Director 

of the Company to fill the vacancy caused by the resignation 
of Mr. Sainsbuiy. 

The nomination was seconded, put to a vote and unanimously 
carried and Mr. Plochmann was declared duly elected a Director of 
the Company. 

Mr. Plochmann was then nominated as Vice President of the Com¬ 
pany. 

The nomination was seconded, put to a vote and unanimously 
carried and Mr. Plochmann was declared elected vice president of 
the Company. 

Mr. H. 0. Kilbourne then tendered his resignation as Director 
and Treasurer of the Company. 

On motion, duly made, seconded and carried, the resignation of 
Mr. Kilbourne as a Director and Treasurer of the Company was 
accepted. 

Mr. Werner Knoke was then nominated as a Director of the Com¬ 
pany to fill the vacancy caused by the resignation of Mr. Kilbourne. 

The nomination was seconded, put to a vote and unanimously 
carried and Mr. Knoke was declared elected a Director of the Com¬ 
pany. 

Mr. Knoke was then nominated as Secretary" and Treasurer of the 
Company. 

The nomination was seconded, put to a vote, unanimously carried 
and Mr. Werner Knoke was declared elected Secretary and Treas¬ 
urer of the Company. 

Mr. Morgan Mann then tendered his resignation as counsel for 
the company. 
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On Motion, duly made, seconded and carried Mr. Mann’s resigna¬ 
tion as counsel was accepted. 

Mr. Hector W. Thomas was then designated as counsel for the 
company. 

After discussion the following resolution was offered: 

Resolved, that all checks drawn on the bank accounts of the Com¬ 
pany should be signed by H. Lange, as President of the Company, 
and counter-signed by either George Plochmann, Vice President, or 
Werner Knoke, Treasurer; and it was 

Further resolved, that all previous authorizations should be and 
hereby are revoked and the banks of deposit of this Company should 
be notified accordingly. 


The resolution was seconded, put to a vote and unanimously 
carried. 

The meeting then adjourned. 

WM. R. SAINSBURY, 

Secretary. 

99 Following these minutes is an original receipt: 

“K. H. Butler & Co., Inc., to Felix Schoeller Paper Co. 

Account Stated. 

1919. 

July 3. Balance. $35,270.93 

Interest to July 17, 15 days at 6%.... 88.18 
Less interest on interest of $3,637.88.. 9.09 

- 79.09 


July 17. Balance . $35,350.02 

Received payment. 

FELIX SCHOELLER PAPER COMPANY, 
By W. R. SAINSBURY, 

Secretary.'' 

“At a special meeting of the Board of Directors of K. H. Butler & 
Company, Inc., at the offices of the company, 115 Broadway, 
Borough of Manhattan, City of New York, on the 18th day of 
September, 1919 4.00 p. m. 

Present: Messrs. Plochmann, Lange and Knoke, being all the 
Directors of said Company. 

The following resolution was offered: 

Resolved, that all checks drawn on the bank accounts of the Com¬ 
pany shall be signed by any two of the following: H. Lange, as Presi^ 
dent of the Company, George Plochmann, Vice President, Werner 
Knoke, Treasurer. And it is further 




A CERTAIN FUND OF MONEY ET AL. 


65 


Resolved, that all previous authorizations shall be and hereby are 
revoked, and the banks of deposit of this company be notified accord¬ 
ingly. 

Upon motion duly made and seconded, the same was unanimously 
carried. 


100 Upon motion duly made, seconded and carried, the meeting 
was adjourned. 

W. KNOKE, 

• Secretary'* 

Excerpt from the Minutes of a Special Meeting of the Board of 
Directors of K. H. Butler & Co. Inc., Held on December 22, 
1919. 


^‘The Treasurer reported that he had received a subscription from 
the Concord Finance Corporation for 760 shares of stock of K. H. 
Butler & Co., Inc. of the par value of $76,000, and that he had pre- - 
pared a Certificate for the said stock. 

Upon motion duly made, seconded and carried, it was 

Resolved that the subscription of the Concord Finance Corpora¬ 
tion of 760 shares of the capital stock of this Company be accepted, 
the said stock to be paid for at par, and the proper officers were 
authorized and directed to issue a certificate for said shares, the 
purchase price of the same having been already paid into the Com¬ 
pany.” 

♦ ♦♦♦♦♦♦ 

“Special Meeting of the Board of Directors of K. H. Butler & Co., 

Inc., Held at the Office of the Company on the 30th Day of 

January, 1920, at 12 o’clock. 

Present: Messres. Plochmann, Lange, Knoke, being all of the 
members of the Board of Directors. 

Upon motion duly made, seconded and unanimously carried, the 
present officers of the company were duly elected to fill their several 
offices during the ensuing year, or until their successors should be 
duly elected and qualified. 

Upon motion duly made, seconded and carried, Mr. Lange not 
voting, the salary of the President of the Company was fixed at 
$6,000 a year. 

Upon motion duly made, seconded and carried, Mr. Plochmann 
not voting, the salary of the Vice President was fixed at $2,000 a 
vear. 

Upon motion duly made, seconded and carried, Mr. Knoke not 
voting, the salary of the Secretary and Treasurer was fixed at $5,000 
a year. 
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Tliere being no further business, on motion duly made, seconded 
and carried, the meeting adjourned. 

W. KNOKE, 

Secretary 


Exeeq^t from the Minutes of the Board of Directors of the K. H. 

Butler & Co., Inc.. Held at the Office of the Company on the 7th 

Day of June, 19*20. 

101 “Resolved that the Royal Bank of Canada le and is hereby 
appointed the Banker of the Company, and is hereby author¬ 
ized to pay and honor all checks, drafts, acceptances, promissory notes, 
hills of exchange, orders for payment of money and other negotiable 
instniments made, signed, drawn, accepted or endorsed by H. Range, 
President, J. E. Poestges, Secretary & Treasurer, and further to ac¬ 
cept for deposit to the credit of the Company all checks, drafts, notes, 
bills, and other negotiable instruments endorsed in the name of the 
Company by H. Lange, President, J. E. Poestges, Secretary k Treas¬ 
urer; that H. Lange, President, J. E. Poestges, Secretary & Treas¬ 
urer, be and they hereby are authorized on behalf of the Company, 
to make arrangements or agreements with the Bank, or its officers, 
as to the advances, loans and credits, including overdrafts, to and 
for the Company, and to manage and transact and settle all banking 
matters or I anking business whatsoever with the said Bank or with 
its officers, and to assign and transfer to the Bank all or any stocks, 
bonds, warehouse receipts, bills of lading, insurance policies and 
other securities and to give and to authorize any other person to give 
to the Bank warehouse receipts and bills of lading and promises to 
give warehouse receipts and/or bills of lading, and any of the same 
to endorse.” 

“Special Meeting of the Board of Directors of K. H. Butler & Co., 

Inc., Held at the Office of the Company on the 11th Day of 

August, 1920, at 1 p. m. 

Present: Messrs. G. Plochmann, H. Lange, J. E. Poestges, being 
all the memlers of the Board of Directors. 

Mr. Plochmann presented the resignation of Mr. H. Lange as 
President and Director of the Company to take effect at once, and 
it was 

Resolved that the resignation of Mr. H. Lange as President and 
Director of the Company be and the same is hereby accepted, it was 
furthermore 

Resolved that the vacancy caused by the resignation of Mr. Lange 
be kept open por the present. 

There being no fuqher business, on motion duly made, seconded 
and carried, the meeting adjourned. 

J. E. POESTGES, 

Secretary.*^ 


A CERTAIN FUND OF MONEY ET AL. 


67 


‘‘Minutes of a Special Mcetin;^; of the Board of Directors of Iv. H. 

Butler & Co., Inc., Held at the OHIce of the Company on the 

8th Day of November, 1920. 

102 Present: Messrs. Geo. Plochmann and J. E. Poestges, being 
all of the Directors of the Company. 

Ui)on Motion duly made, seconded and carried, it was 

Resolved that Mr. Geo. Plochmann, A^ice President, and Mr. J. 
E. Poestges, Secretary and Treasurer, or either or both of them be 
authorized to endorse on behalf of the Company Deposit Receipt of 
The Royal Bank of Canada in the sum of £887,810, and it is 
further 

Resolved that said The Royal Bank of Canada be authorized and 
empowered to act upon this resolution until the same be cancelled 
in writing by the duly authorized officers of the Company until 
the receipt of such notice of cancellation be acknowledged in writing 
by the said The Royal Bank of Canada. 

On motion duly made, seconded and carried, there being no fur¬ 
ther business the meeting adjourned. 

J. E. POESTGES, 

Secretanj 

Excerpt from the Minutes of a Meeting of the Board of Directors of 
K. H. Butler & Co., Inc., Held on January 7, 1921. 

“Mr. Plochmann presented a statement signed by Mr. Poestges 
and Mr. Froeb, giving a review of the business activities of the 
company during the past year, with special reference to llsses in¬ 
curred through the malfeasance of the former President of the 
Company, Mr. H. Lange, and also showing that during the past 
six months business had been done on a most conserv’ative scale, re¬ 
sulting in no further losses to the Company and producing suffi¬ 
cient net profits to cover all overhead charges, which report was duly 
accepted, and it was on motion duly made, seconded and carried: 

Resolved that said report be transmitted to the Concord Finance 
Corporation, the majority stockholder, for the purpose of being filed 
with the papers of the Company. 

In connection with the aforesaid statement, Mr. Plochmann read 
an agreement drawn up by Mr. Froeb and Mr. Poestges, proposing 
a method of distribution of profits, if any, for the business year end¬ 
ing December 31, 1921, and upon motion duly made, seconded and 
carried, it was 

Resolved that the Secretary be and he hereby is authorized to 
execute this agreement on behalf of the Company and that a copy 
of .‘same be filed with the papers of the Company. 

It was furthermore 

Resolved that the Secretary be and he hereby is instructed to ask 
the Concord Finance Corporation to approve of the said agreement, 
such approval to be expressed by certified copy, executed by the 
Secretary of Concord Finance Corporation, of a resolution of the 
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Board of Directors of Concord Finance Coq)oration, signifying their 
assent to said agreement.” 

103 Excerpt from the Minutes of a Special Meeting of the Board 
of Directors of the K. H. Butler & Co., Inc., Held on April 
14, 1921. 

“The Treasurer reported that the sale had been made of a piece 
of property turned over by Mr. Lange to the Company in partial sat¬ 
isfaction of its claim against him, said property being located at 
79th St. & Shore Road, Bay Ridge, Brooklyn, N. Y., and that pay¬ 
ment in the sum of $16,000.00 would be due on April 25th, 1921, 
netting the company about $5,000.00 to be applied against Mr. 
Lange's indebtedness.” 

Excerpt from the Minutes of a Special Meeting of the Board of 
Directors of the K. H. Butler & Co., Inc., Held on December 22, 
1921. 

“The Vice President stated that a report covering operations dur¬ 
ing the year 1921, and addressed to Concord Finance Corporation, 
had been duly presented to the Board of Directors of the said Cor¬ 
poration at their meeting on December 20, 1921, and had been or¬ 
dered placed on file with the papere of Concord Finance Corpora¬ 
tion. The Vice President further reported that the Directors of Con¬ 
cord Finance Corporation had approved of the renewal of an agree¬ 
ment entered into between Concord Finance Corporation and the 
present officers of K. H. Butler & Co., Inc., dated January 1, 1921, 
on the same terms as stated in the said agreement, also that the offi- 
cere of Concord Finance Corporation had been empowered to take 
up with the officers of K. H. Butler & Co., Inc. the question of ean- 
celling all or part of the present indebtedness of the firm and earned 
on its books as “Notes Payable.” 

“Minutes or a Special Meeting of the Board of Directors of Felix 
Schoeller Paper Co., Inc., held at room #515 110 West 42nd 
Street, Borough of Manhattan, City of New York, of Monday, 
August 26th, 1918, at 2.30 p. m. 

Present: Ferdinand Schurmann and Hermann Lange, being of 
the directors of said company. 

Mr. Schurmann, the President, acted as chairman of the meet¬ 
ing and Mr. Lange as secretary thereof. The Secretary presented 
the waiver of notice of the day and place of holding the meeting 
which was upon motion ordered annexed to the minutes of the 
meeting. 

The President said that the meeting was ealled for the purpose of 
filling vacancies that had occurred and might occur in the Board 
of Directors, and for the transaction of such other business as might 
come before the meeting. 
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Upon motion duly seconded Mr. Ernest B. Humpstone was unani¬ 
mously elected a member of the Board of Directors to fill 

104 the vacancy caused by the disqualification of Lothar Schoeller, 
and Mr. Lange thereupon presented his resignation as a mem¬ 
ber of the Board of Directors and as the Secretary of the company, 
which was upon motion duly accepted. 

Mr. H. O. Kilbourn was thereupon duly nominated and elected 
a member of the Board of Directors to fill the vacancy caused by 
the resignation of Mr. Lange. 

Upon motion duly seconded Mr. Kilbourn was elected Secretary 
of the meeting in the place and stead of Mr. Lange, resigned. 

Mr. Schurmann thereupon tendered his resignation as a director 
and as President and Treasurer of the Company, and the same was 
upon motion duly accepted. 

Mr. W. R. Sainsbury was elected a director to fill the vacancy 
caused by the resignation of Mr. Schurmann. 

Upon motion duly seconded, Mr. E. B. Humpstone was duly 
elected President of the company to fill the vacancy caused by the 
resignation of Mr. Schurmann. 

LTpon motion duly seconded, Mr. W. R. Sainbury was duly elected 
Vice President of the company. 

Upon motion duly seconded, Mr. Kilbourn was duly elected Sec¬ 
retary and Treasurer of the company. 

Upon motion duly seconded, it was ordered that an accountant be 
selected by the Secretary and Treasurer for the purpose of examining 
the books of the company and reporting its condition to the Board 
at his earliest convenience. 

Upon motion duly seconded it w’as ordered that until further ac¬ 
tion of the Board no salaries be paid to any officer of the coampany. 

Upon motion duly seconded it was ordered that until further 
action of the Board, each of the Directors re- the sum of $25.00 for 
attendance of each meeting of the Board of Directors. 

Upon motion duly seconded, the President was authorized to take 
such steps as in his opinion wxre necessary to collect the various 
amounts due the company from debtors wheresoever located. 

Upon motion duly seconded the Secretary and Treasurer was au¬ 
thorized to take such steps as in his discretion were necessary to can¬ 
cel the present lease and procure other quarters for the company. 

There being no further business before the meeting which was 
upon motion duly adjourned. 

HORACE O. KILBOURN, 

Se&yr 

105 ExCerpt from Minutes of a Special Meeting of the Board of 

Directors of the Felix Schoeller Paper Company, Inc., 
Held on Friday, September 6, 1918, at 12.15 p. m. 

^^The President also reported the collection of $1,000 from K. H. 
Butler & Co., and the promise of an additional sume of $4,000.00 
•within the next two weeks. 
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The President also stated that tlie Butler Company are now 
having a C. P. A. auditing of their own books made, 

Upon motion made and seconded the President was empoweral 
to confer with Mr. Mann with a view of obtaining if possible, notes 
from the Butler Company covering their indebtedness to the Felix- 
Schoeller Paper Co. 

Excerpt from Minutes of a Special Meeting of the Board of Directors 
of the Felix Schoeller Paper Company, Inc., Held on Monday, 
September 23, 1918, at 12.30 oVlock. 

“The President reported that he had received a preliminaiy 
report from the auditors. He also stated that the K. H. Butler Co., 
who owes the Felix Schoeller Paper Co. Inc. $100,000 will be unable 
to get any more report licenses, which may make the collection 
more difficult. He then read a letter from the Butler Company, 
agreeing to submit to an audit of the Butler Company’s books, by 
auditors designated by the Felix Schoeller Paper Co. Inc and at 
the expense of the K. H. Butler Co. On motion, the audit of these 
books was turned over to Boyce, Hughes and Farrell, who had 
audited the books of the Felix Schoeller Paper Co. Inc. with the 
understanding that their expense was to be as reasonable as possible. 

Upon motion duly made and seconded, the President was author¬ 
ized to accept the offer made by Messre. K. H. Butler Co. in their 
letter of August 28, 1918, relative to the payment in instalments of 
the amount due from K. H. Butler Co. Inc., if he was unable to 
arrange any better terms.” 

h]xcerpt from a Special Meeting of the Board of Directors of the Felix 
Schoeller Paper Company, Inc., held on October 29, 1918, at 
12 a. m. 

“The President reported that following a conversation between 
H. Lange, Mr. Dunn of the A. P. C. office and others, Mr. Lange, 
manager of the K. H. Butler Co. Inc. had agreed to transfer all 
the stock of that company to the Felix Schoeller Paper Co., Inc., and 
its nominees, on the ground that this stock was in fact the property 
of the Felix Schoeller Paper Co. Inc. On motion it was ordered 
that 247 shares of the K. H. Butler Co. Inc. be put in the name 
of the Felix Schoeller Paper Company, and one share each be put 
in the names of Messrs. Sanesbury, Humpstone and Kilbourn re- 
j>ectively, and it was further ordered that a proxy be issued to Mr. 
Humpstone for the purpose of voting the stock standing in the 
name of the Felix Schoeller Paper Co. at any or all meetings of the 
stockholders of the K. H. Butler Co. Inc. until further action by 
this board. 

106 Upon motion it was ordered that Messrs. Humpstone, Kil- 
boum and Sainsbury be elected directors of the K. H. Butler 
Co., Inc.” 
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Excerpt from the Minutes of the Meeting of the Board of Directors 

of the Schoeller Paper Co. Held on Februarj^ 7, at 1.30 

p. m. 

“The President presented to the Board a letter dated Feb. 7, 1919 
from K. H. Butler Co. Inc., relative to the re-payment of the advances 
claimed to have been made by the Schoeller Company for said Butler 
Company. 

The President stated that he had informed Mr. Lange that it aj)- 
peared from the minutes of the meeting of the Board of Directors of 
this Company held on Octo])er 29, 1918, that he, Mr. Lange, had 
agreed to the transfer of all of the stock of the Butler Company to the 
Schoeller Co., or its nominees, on the ground that the stock was in 
fact the property of the Schoeller Company. Mr. Lange in reply 
stated that this was not a fact and that such statement upon the 
minutes of said meeting of October 29, 1918, was based on a mis¬ 
apprehension of his position. That it was not denied at that time 
that the Butler Company was indebted to the Schoeller Company 
in the sum of $107,504.55, but that certificates for stock of the Butler 
Company, which belonged to indi\dduals, were delivered by them to 
the ^hoeller Company for the purpose of giving the Schoeller Com¬ 
pany further security for the repayment of the amount above men¬ 
tioned. 

The President also stated that the record of the transaction toween 
tlie two companies did not indicate that Mr. Lange’s statement of the 
transaction was incorrect. There was no direct evidence that the 
stock in question was actually the property of the Schoeller Company. 

“It was thereupon, upon motion duly seconded, 

“Resolved that the minutes of the meeting of October 29, 1918, be 
amended so as to show that the stock was delivered by Mr. Lange, 
not on the ground that it was the property of the Schoeller Company, 
but as further security for the amount due by the Butler Compaiiy 
to the Schoeller Company.” 

After discussion, and upon motion duly rnade, seconded and car¬ 
ried, it was 

Resolved that the offer of the Butler Company was contained in its 
letter of February 7th, 1919, be and the same hereby is in all respects 
accepted. 

Further resolved that the proper officers of this company be, and 
they hereby are, instructed, upon payment in full of the loan of 
$103,508.17, with interest at 6%, to immediately assign in blank, 
on behalf of this company to the President of the Butler Company 
the 250 shares of the stock of the Butler Company, held by this 
Company.” 
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Excerpt from the ^linutes of a Special Meeting of the Boai‘d of 
Directors of the Schoeller Paper Co., Inc., Held May 2, 1919, at 
4.30 p. m. 

“The treasurer stated that they had numerous interviews and had 
gone over with Mr. Lange, Manager of the Butler Co,, that Company's 
finances. The fact that the charter and sale of a schooner owned bv 
the Butler Co., had fallen through made it impossible for the Butler 
Company to meet their payments and there was no probability of any 
immediate improvement in their financial position. After a 
107 discussion it was decided to refer this matter to the Company’s 
counsel, so that the Schoeller Company’s interests could he 
fully protected.” 

Excerpt from the Minutes of a Special Meeting of the Felix Schoeller 
Paper Co. Held on June 4, 1919, at 12.15. 

“The counsel reported a settlement with l>rdinand Schurmann 
for the sum of $1,686.92, being the balance due on account of com¬ 
mission, as per auditor’s report, plus $750 due on account of a settle¬ 
ment made by Mr. Schurmann with the Arto-photo Paper Company 
and $100 salary for July 1918. Payment for salary for the month 
of August 1918 was refused by advice of counsel on account of the 
then pending indictment and trial of Mr. Schurmann, who was thus 
unable to perform his duty as president. In this settlement Mr. 
Schurmann concurred and executed the general release to the Schoel¬ 
ler Company. 

Upon motion the above action was approved and the release signed 
by Schurmann was ordered filed.” 

Excerpt from the Minutes of a Meeting of the Board of Directors of 
the Felix Schoeller Paper Co., Inc., Held at the Office of the Com¬ 
pany on June 17, 191^ 

“That the corporation on August 15th, 1918, had a bank account 
of $301.51, and claims against the Rochester Photo Works of Roches¬ 
ter, New York of $4,749.39, Defender Photo Company of Rochester, 
of $7,168.93, United States Aristotype Company of New Jersey of 
$800 and the K. H. Butler Company of approximately $103,000. 

That there were outstanding numerous claims against the Com¬ 
pany ; one held by its former President, Mr. Schurmann, amounting 
to $12,000, and one in favor of Theodore Bintzen for $6,147.99; 

That the corporation was doing no mercantile business, and the 
claims which it owned were unsecured; 

That the physical possession of the capital stock of the K. H. Butler 
Company was obtained as security for that Company’s indebtedness 
to the Schoeller Paper Company, and that the Directors of the Schoel¬ 
ler Paper Company were installed as Directors of the Butler Com¬ 
pany; 

That from September 1918, down to date of this meeting counsel 
and the officers of this Company have been working in connection 
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with Mr. Lange, the Manager of the Butler Co., to liquidate the in¬ 
debtedness above referred to, and to date, this Company has collected 
from the Butler Company on account of its indebtedness the sum of 
$86,000.00 in cash, with the assurance that the balance of approxi¬ 
mately $26,000 will be shortly paid to this company by the Butler 
Company; 

That at no time was the Butler Company in a position to liquidate 
this loan, and its stock could not have been sold for a sum sufficient 
to pay even a substantial part of the loan, for this it was held as 
security.’’ 

Excerpt from the Minutes of a Special Meeting of the Board of • 
Directors of the Felix Schoeller Paper Co., Inc., Held on 
108 July 22, 1919. 

“It was stated by the Treasurer that a check had been received 
from K. H. Butler & Co., for $35,350.02. This having been the last 
payment due from that Company, the stock of the Butler Co.—250 
shares held as security by the Felix Schoeller Paper Co.—had been 
delivered to the President of the Butler Co., and a release given. 
Said action was taken according to resolution of the Board of the 
Felix Schoeller Paper Co., Feb. 7, 1919.” 

Approved. 

JENNINGS'BAILEY, 

Justice. 

We consent to the above statement of evidence. 

A. K. NIPPERT, 

WM. SABINE, 

Atiys. for Pltff. 

DEAN HILL STANLEY, 

Atty. for Defendants, Miller Sc White. 

[Endorsed:] K. H. Butler & Co., Inc., vs. T. W. Miller, A. P. C., 
et al. Statement of Evidence. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4231. K. H. Butler & Company, Inc., &c., appellant, vs. A Certain 
Fund of Money et al. Court of Appeals, District of Columbia. 
Filed Oct. 2, 1924. Henry W. Hodges, clerk. 
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Statement of the Case. 

This cause comes before this court upon appeal from a 
final decree of the Supreme Court of the District of Columbia 
overruling exceptions of the plaintiff, appellant, to the report 
of a special master, confirming the said report and dismis^g 
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the bill of complaint. It was further decreed that the de¬ 
fendants, Alien Property Custodian and Treasurer, recover 
their respective costs. 

Appellant brought its bill under the provisions of Section 
0 of an Act of Congress known as the Trading with the 
Enemy Act (40 Stat. L., 419; amended Stat. L., 35; 977) 
as a ^‘person not an enemy,” claiming an ‘‘interest, right, or 
title in money or other property” demanded and delivered to 
or seized by the Alien Property Custodian and held by him 
and/or the Treasurer of the United States under the terms 
of the Act. 

The Pleadings. 

Plaintiff’s bill of complaint alleged that the Alien Prop¬ 
erty Custodian demanded and received all the stock of the 
Felix Schoeller Paper Company, Inc., a New York corpora¬ 
tion, hereinafter referred to as the Paper Company, after 
his determination that it was owned by enemies; that at and 
prior to such seizure the officers of the corporation, who had 
power to vote the entire capital stock, were one Ferdinand 
Schurmann and one Herman Lange, and that from Decem¬ 
ber, 1916, to September, 1917, they wrongfully withdrew 
from the treasury of the company at least $107,504.55 and 
converted the same to the use of one or both of them. Fol¬ 
lowing the receipt by the Alien Property Custodian of all 
the stock of the company pursuant to his seizure, thereby 
becoming sole stockholder, he caused the election as the sole 
directors and officers of three men, E. P. Humpstone, W. 0. 
Kilbume, and W. R. Sainsbury, who remained as such until 
the dissolution of the company, they thereupon becoming 
trustees of its assets for its creditors and stockholders by New 
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York statute. Upon assuming control of the company by 
direction of the Alien Property Custodian as its sole officers 
and directors, Humpstone, Kilburne, and Sainsbury found 
its assets dissipated and not in hand and accepted the ex¬ 
planation of Schurmann or Lange that this was due to a loan 
by the company to the plaintiff, K. H. Butler & Co., Inc., of 
sundry sums at different times amounting to $107,504.55, 
and that the latter company was indebted therefor, and that 
they did not duly and carefully investigate said explanation 
made apparent to be necessary by other facts known to them. 

The plaintiff, K. H. Butler & Co., Inc., since its incorpora¬ 
tion in 1916 was also controlled by said Schurmann and said 
Lange until in November, 1918, said Humpstone, Kilburne, 
and Sainsbury became its sole officers and directors in the fol¬ 
lowing manner. Upon their installation as directors of the 
Paper Company, they pressed the plaintiff for payment of 
the alleged indebtedness and, it not being possible for Schur¬ 
mann and Lange to contrive so that the plaintiff should pay 
the alleged debt, as it represented a value greater than the 
total worth of the plaintiff, the Paper Company insisted that 
it place its representatives on the board of directors of the 
plaintiff company until such time as the alleged debt should 
be paid in full, and that the entire capital stock of the plain¬ 
tiff should be turned over to it as security. This being ac¬ 
complished, thereupon Humpstone, Kilburne, and Sainsbury 
were installed as sole directors and officers of the plaintiff 
company, as agents of the Paper Company for the purpose 
of effecting the payment of said alleged indebtedness, they 
thereby becoming the sole officers and directors of both the 
Paper Company and the plaintiff company. 

The bill further alleged that at or prior to this time, in 
contemplation of the situation, Schurmann and Lange did 
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falsify the books of account of the plaintiff, entering and 
predating such entries as might make it appear that plain¬ 
tiff had received from the Paper Company the said sum of 
$107,504.55, and did also falsify the books and records of 
the plaintiff to establish fictitiously the existence of assets 
which did not in fact exist or to increase the apparent value 
of corporate a^ets, and that no part of the alleged debt was 
due by the plaintiff to the Paper Company, nor had the value 
or any part thereof been received by the plaintiff from that 
company at any time; that by due diligence said Humj)- 
stone, Kilburne, and Sainsbury would have become aware of 
said facts, and they did at this time actually know that the 
books of account were in unsatisfactory condition, and that 
conflicting items appeared thereon. 

While sole officers and directors of the Paper Company and 
sole directoi-s and officers of the plaintiff company, said 
Humpstone, Kilburne, and Sainsbury, in their latter ca- 
imcity, on February 7, 1919, passed a formal resolution 
acknowledging the alleged indebtedness as a valid obliga¬ 
tion. Thereafter said Lange, as manager of the company 
uftder §aid Humpstone, Kilburne, and Sainsbury, was di¬ 
rected and allowed to cause the plaintiff to borrow and 
Hmnpetone, Kilburne, and Sainsbury did cause the plaintiff 
tQ pay the Paper Company $106,350.02, which was many 
times in excess erf the total net worth of the plaintiff. 

On July 17,1919, the day the payment of said $106,350.02 
was completed, Humpstone, Kilburne, and Sainsbury re¬ 
signed as directors and offiQers of the plaintiff company and 
returned its capital stock to said I^onge; that thereupon, as 
directors of the Paper Company, they became trustees of the 
aoseta of and in possesion of it, it being in dissolution, and 
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as such they had possession of said $106,350.02, and that 
they as trustees made distribution to the Alien Property 
Custodian, as such and as sole stockholder of the plaintiff, 
of all funds of the Paper Company after payment of its 
recognized creditors, and that included in the distribution 
were the funds of the plaintiff. 

Prior to the bringing of its bill of complaint plaintiff was 
unable to complain, it becoming able so to do by virtue of 
pledgees of its capital stock becoming, with other parties, 
sole stockholders of the plaintiff. The stock was so pledged 
to secure advances to the plaintiff obtained at the direction of 
Humpstone, Kilburne, and Sainsbury for the purpose of pay¬ 
ing the alleged indebtedness to the Paper Company. When 
it became apparent that these advances could not be met, 
plaintiff’s affairs were directly examined by its new stock¬ 
holders, as its officers and directors, all the facts and proceed¬ 
ings being then ascertained. 

The bill averred that, without wrong or negligence by the 
])laintiff, a fraud had been committed upon it to which the 
Paper Company was a party in receiving and holding the 
fund and in failing to prevent the fraud through its agents 
and directors, as directors of the plaintiff, and that, should 
the wrongs be not redressed, the plaintiff is not only deprived 
of its fund, but its creditors cannot be paid without impair¬ 
ment of capital to the amount of the fund, and the Paper 
Company and its stockholders will be benefited by its negli¬ 
gence and participation in the fraud. 

The bill prayed that the Paper Company be declared to 
have received and held said $103,350.02 as the money of 
the plaintiff and as trustee thereof for its use and benefit, 
and that a trust be decreed to be impressed upon the fund 
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for the benefit of plaintiff, and that the defendants be de¬ 
creed to pay over to it said sum. 

In their answer the defendants admitted the demand and 
receipt by the Alien Property Custodian of the stock of the 
Paper Company; that thereafter the corporation was liqui¬ 
dated and its stock and assets, reduced to cash, paid to the 
Alien Property Custodian, and is now on deposit with the 
Treasurer of the United States; that Humpstone, Kilburiic, 
and Sainsbury on August 26, 1918, were duly elected and 
became the sole directors of the Paper Company. It ad¬ 
mitted that Humpstone, Kilburne, and Sainsbury were duly 
elected and became directoi's of the plaintiff November 14, 
1918, and that the stock of plaintiff w^as delivered to the 
Paper Company as security for an indebtedness of $107,- 
504.44, established by an audit of the books of the Paper 
Company. The defendants say that Humpstone, Kilburne, 
and Sainsbury, after assuming control of the Paper Com¬ 
pany, used all due diligence in having its accounts audited. 
They admit the payment by the plaintiff to the Paper Com¬ 
pany and thereupon the return of the stock of plaintiff to 
Lange and the dissolution of the Paper Company. They 
deny the other material allegations of the bill. 

The cause coming on for trial, all the issues of law and 
fact were referred to a special master to hear the evidence 
in full and report his findings of fact and conclusions of law. 

The Eyidence. 

The Felix Schoeller Paper Company. 

i 

This company was incorporated in New York about April 
15, 1915, with a capital of $50,000. The stockholders were 
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Germans and enemies under the Trading with the Enemy 
Act, and the business was managed by Schurmann, who was 
president and treasurer. Lange w^as secretary. The business 
of the company was dealing in paper, photographic ma¬ 
terials, and so forth (Rec., p. 19). 

H. K. Butler & Company, Inc. 

This company was incorporated in New York about 
August 10, 1916, Schiu’mann was first secretary and treas¬ 
urer of the company, later assistant • treasurer, Lange being 
in charge of the business and holding offices. The com¬ 
pany obtained certain of its assets from a business of Lange 
in which he and one Butler had put in about $25,000. The 
stock of the company w^as owmed by Butler, Lange, and 
Schurmann, the business being carried on, however, by the 
latter two (Rec., pp. 20, 21). 

Humpstone, Kilburne, and Sainsbury. 

•Following the seizure of all the capital stock of the Paper 
Company by the Alien Property Custodian, he, as sole stock¬ 
holder, elected as its only directors Humpstone, Kilburne, 
and Sainsbury, who took office on August 26, 1918, taking 
the places of Lange and Schurmann, the only directors at 
the time. At the same meeting they were elected to the fol¬ 
lowing offices: Humpstone, president; Sainsbury, vice-presi¬ 
dent; Kilburne, secretary and treasurer, taking the places of 
Lange, as secretary, and of Schurmann, as president and 
treasurer (Rec., p. 69). 

Humpstone, Kilburne, and Sainsbury were elected as sole 
directors of K. H. Butler & Co. on November 14, 1918, and 
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at the same meeting were elected to the following offices: 
Humpstone, president; Sainsbury, vice-president and secre¬ 
tary ; Kilburne, treasurer, succeeding Lange. It was resolved 
that all the company’s cheeks be signed by Lange, as general 
manager, or by Humpstone, and countersigned by Sainsbury 
or Kilburne (Rec., p. 57). 

(a) Actions in the Paper Company Regarding the Alleged 

Loan. 

In the minutes of the Paper Company there appeared a 
copy of an agreement dated October 5, 1916, between the 
Paper Company and the plaintiff, whereby the Paper Com¬ 
pany stated that it was prepared to loan money out of its 
surplus to the plaintiff to an extent warranted by the business 
of the plaintiff and easily within the means of the Paper 
Company. The plaintiff was to pay back any advances 
within three months after the termination of the European 
war, plus 6 per cent interest. This agreement was signed by 
Schurmann for the Paper Company and by Lange for tli£ 
Butler Company (Rec., p. 19). This agreement was drawn 
up some time later, but antedated as of October 5, 1916. 
The reasons for entering into it could only be arrived at from 
conjecture (Rec., p. 25). Schurmann was then managing 
the Paper Company and Lange was directing the plaintiff, 
though Schurmann was making most of the entries in the 
books of both. Apparently acting on this agreement, to¬ 
gether with certain entries on the books and checks, Hump¬ 
stone, Kilburne, and Sainsbury concluded that there was due 
the Paper Company from the Butler Company some $107,- 
000. They obtained the consent of the Butler Company to 
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submission to an audit of its books and, following a conver¬ 
sation between Lange, one Dunn, of the Alien Property Cus- 
todian^s office, and others, Lange agreed to have transferred 
all the stock of the plaintiff company to the Paper Company 
as security for the amount claimed to be due. Thereupon, 
‘‘on motion, it was ordered that 247 shares of the K. H. 
Butler Company, Inc., be put in the name of the Felix 
Schoeller Paper Company, and one share each be put in the 
names of Messi*s. Sainsbury, Ilumpstone, and Kilburne, re¬ 
spectively, and it was further ordered that a proxy be issued 
to Mr. Humpstone for the purpose of voting the stock stand¬ 
ing in the name of the Felix Schoeller Paper Company at 
any or all meetings of the stockholders of the K. H. Butler 
Company, Inc., until further action by this board.” “Upon 
motion it was ordered that Messrs. Humpstone, Kilburne, 
and Sainsbury be elected directors of the K. H. Butler Co., 
Inc.” (Paper Co. Min., Rec., pp. 70 and 71). 

The evidence in the Paper Company as to any advances 
and their amounts was as follows: 

Checks drawn by the Paper Company, which might have 
been on account of the alleged loan, were not taken from its 
regular check book, but from a smaller check book kept for 
the purpose of checking out the amounts of these loans only. 
The checks were not numbered as were they in the regular 
book. They were not entered in the account books when 
drawn and remitted, but were kept in an envelope and en¬ 
tered by Schurmann later, but how much later does not ap¬ 
pear. The total amount of alleged advances was the equiva¬ 
lent of 44 particular, identified checks which Schurmann 
segregated from a large number, and when he entered the 
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amounts he did not enter each check originally drawn on 
account of the loan, but entered the later checks, the amount 
of which totalled what he personally knew to be the amount 
advanced. When he subsequently entered the checks, he 
thought they all had gone to the credit of the Butler Com¬ 
pany, though he could not positively state so. Where certain 
of these checks were made payable to other parties than tin* 
plaintiff, the payees were not creditors of the Paper Com¬ 
pany. Schurmann’s method of ascertaining the total amount 
of the advances was by taking the cash balance of the Paper 
Company, as shown by the books, and deducting therefrom 
the actual cash in bank and concluding that the difference 
had been loaned the plaintiff company. He then segregated 
enough checks to equal this balance, listed them first in a 
book which had been used for some purpose not connected 
with the Paper Company, and from which certain pages 
were cut out and in which book nothing else appeared. He 
then transferred the items to the cash book and then to the 
ledger. Among these specified checks, which were the only 
evidence of the loans in the Paper Company’s books, was one 
check of $16,000, payable to cash, which Schurmann stated 
was not used in connection with the loan, but was for the 
puipose of transmitting this amount to Germany. As to the 
other checks among them made payable to cash, he could not 
testify how they were for the benefit of the Butler Company 
(Rec., pp. 25-27). 

The agreement between the companies, drawn at an un¬ 
known date and antedated as of October 5, 1916, authorized 
advances under certain conditions, and the master, on his 
conclusion that the burden on the plaintiff proving the con¬ 
trary was not sustained, finds that they were made pursuant 
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to this authorization (Rec., p. 38). The testimony of Schur- 
mann, however, is that, though the checks referred to must 
have totalled the amount loaned, some of them were not 
used for that purpose, and that there must have been older 
checks equal to the amounts of those not referring to the 
loan (Rec., p. 27). But the first of these 44 checks was 
dated October 6, 1916, the day following the date of the 
authorization (Rec., p. 29), so that it was impossible that 
there were such older checks, and it is evident that the checks 
under discussion form an arbitrary collection to meet the 
exigencies of the situation in which Schurmann and Lange 
found themselves upon the seizure of the stock by the Cus¬ 
todian and which were worthless as evidence of liability by 
the plaintiff company. Eliminating the checks, there was 
absolutely no evidence in the Paper Company of any ad¬ 
vances to plaintiff, nor of any liability of it, and the master 
says: ^‘That these checks did not really represent the ad¬ 
vances is shown by Schurmann's own testimony and ''It is 
apparent, therefore, that the book entries cannot be consid¬ 
ered as evidence substantiating the fact of the loan” (Rec., 
p. 27). The antedated agreement, enumerating conditions 
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under which advances might be made, which, if made, were 
to be repaid “after the war,^’ in addition to showing nothing 
in itself, in the light of the other facts known to Hump- 
stone, Kilburne, and Sainsbury, was an obvious incident in 
the scheme of Lange and Schurmann to cover their diversion 
of funds from the Paper Company. 

All of the foregoing facts were known or should have been 
known to Humpstone, Kilburne, and Sainsbury when they 
took steps to obtain the control of the plaintiff company in 
order to effect the collection of over $107,000. In fact, the 
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master states ^‘all the facts recited in this report relating to 
those relations (between Lange and the two corporations) 
and investigations with regard to actions and admissions of 
Lange were indubitably known to the Alien Property Cus¬ 
todian’s directors” (Rec., p. 41). 

(b) Actions in the Butler Company Regarding the Alleged 

Loan. 

In the situation thus presented “it was ordered that 247 
shares of the K. H. Butler Company be put in the name of 
the Felix Schoeller Paper Company and one share each” in 
the names of Humpstone, Kilburne, and Sainsbury, and 
they thereupon took over the offices of the company and be¬ 
came sole directors (Rec., p. 70). 

Humpstone, Kilburne, and Sainsbury had the books ex¬ 
amined (Rec., p. 29), and, on February 7, 1919, they met 
and authorized a letter to be sent by the plaintiff to the 
Paper Company, which held all the stock of plaintiff and of 
which they were also sole directors, acknowledging the in¬ 
debtedness, and that it arose under the terms of the agree¬ 
ment previously discussed and stating that the plaintiff coni- 
I>any was in a position to pay the amount in four install¬ 
ments, the last to be on June 1,1919. This letter was signed 
by the Butler Company by Lange (Rec., pp. 32, 61). At the 
meeting, following a discussion of the draft of the letter, it 
was resolved that the proper officers be instructed to make 
payments in accordance with its terms. Humpstone, Kil¬ 
burne, and Sainsbury, all the directors, were present, and the 
minutes were signed by Sainsbury as secretary. 

Later the total sum was paid the Paper Company by the 
Butler Company (Rec., p. 73). 
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At a meeting of the entire board of the Butler Company, 
consisting of Humpstone, Kilburne, and Sainsbury, on July 
17, 1919, the officers, being the same men, were, by resolu¬ 
tion, instructed to make the final payment. Next following 
the minutes is an original receipt signed by the Paper Com¬ 
pany by Sainsbury, secretary, who was at the meeting acting 
as secretary of the Butler Company. At the same meeting, 
having accomplished their purpose of collecting the fund 
from the Butler Company for the Paper Company, they re¬ 
signed, and new officers and a new board were elected, the 
stock being returned at the time (Bee., p. 64). 

Thereafter the Paper Company was dissolved and distribu¬ 
tion of its assets made to the Alien Property Custodian as 
sole stockholder. 

The evidence in the plaintiff company of the alleged ob¬ 
ligation was as follows: 

The basis of the entries regarding the alleged loan was the 
same checks discussed above (Rec., p. 27). Certain entries 
in the journal Schurmann did not know were made on the 
dates respectively stated (Rec., p. 24). With regard to the 
general condition of the books, the minutes of a meeting of 
December 12, 1918, attended by all the directors. Hump- 
stone, Kilburne, and Sainsbury, stated ^^attention was also 
called to the item of merchandise in the balance sheet, which 
was plainly incorrect. In view of the various other conflict¬ 
ing items and generally unsatisfactory condition of the books, 
it was, upon motion, ordered that Mr. Falconer, the com¬ 
pany’s accountant, be given extra compensation, if necessary, 
in the discretion of the treasurer, in order to make a true and 
correct statement of the company’s affairs” (Rec., p. 59). 
And the master states that ''the books can hardly he relied 
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upon to the extent of justifying any dependence upon a 
balance sheet taken from them!* (Eec., p. 25). 

In addition to this meagre evidence of any obligation of 
the plaintiff—if, indeed, it was any evidence at all—the di¬ 
rectors were confronted by the precarious financial condition 
of the company. It appears by the minutes of a meeting of 
November 29, 1918, that the cash balances were very low, 
and that Lange was instructed to write and cable to cus¬ 
tomers requesting the earliest possible payment of their bills 
(Rec., p. 58). The general manager stated at a meeting on 
February 25, 1919, that every effort was being made to keep 
the company in a liquid condition (Rec., p. 62). It ap- 
j>eared, according to the minutes of a meeting on May 2, 
1919, that the fact that the* sale of a schooner owned by the 
company had fallen through made it impossible for the 
company to meet their payments, and there was no prob¬ 
ability of any immediate improvement in their financial po¬ 
sition. In these minutes it also appears that ''after discus¬ 
sion it was decided to refer this matter to the company*s 
counsel, so that the Schoeller Company*s interests could he 
fully protected** (Rec., p. 72). , 

It was in the foregoing circumstances that, through the 
efforts of Humpstone, Kilburne, and Sainsbury, the Butler 
Company was compelled to raise and pay to the Paper Com¬ 
pany over $107,000, though “at no time was the Butler Com¬ 
pany in a position to liquidate this loan” (Paper Company’s 
minutes, June 17, 1919; Rec., p. 73). The transaction, 
from its inception to its completion, was directed and con¬ 
trolled by Humpstone, Kilburne, and Sainsbury, as officers 
and directors of both companies, and was made without 
more evidence than the bare word of Schurmann and Lange, 


15 


whose statements it has been clearly shown could not have 
been relied upon—the same Schurmann who could not 
recollect the amount of the loan (Rec., pp. 25, 27) and whose 
salary as an officer of the Paper Company for the month of 
August, 1918, was refused by Humpstone, Kilbume, and 
Sainsbuiy upon the advice of counsel on account of his then 
pending indictment and trial (Rec., p. 72), and the same 
Lange to whom the minutes of the plaintiff company later 
referred in a review of the business “with special reference 
to losses incurred through the malfeasance of the former pres¬ 
ident, Mr. H. Lange’’ (Rec., p. 67). 

The sole evidence offered by the defendants in justifica¬ 
tion of such action was a letter signed by Lange on the letter¬ 
head of the Butler Company stating that, after conversation 
ivith Mr. Humpstone and while the latter was an officer and 
director of the Paper Company, he acknowledged the in¬ 
debtedness. This was not only the natural but necessary ac¬ 
tion for Lange to take in the light of his position as alleged 
ill the plaintiff’s bill, if he was to succeed in his endeavor to 
cover the diversion of the Paper Company’s funds. Not a 
scintilla of evidence was offered by them as to investigations 
by Humpstone, Kilburne, and Sainsbury upon which they 
might have acted, nor of the receipt by the Butler Company 
of any of the funds the defendants claim were advanced by 
the Paper Company, nor in any way explaining or justify¬ 
ing the transaction as being in fairness to the Butler Com¬ 
pany, nor being in any particular other than as alleged by 
the plaintiff. 
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Contentions of the Parties. 

The special master concluded that the burden of proof 
rests upon the plaintiff to substantiate the issues of fact; that 
“it is incumbent upon the plaintiff to establish these allega¬ 
tions by establishing something more than circumstances 
inducing suspicion, which is the utmost limit to which the 
evidence in this case has gone/’ and that plaintiff has not 
established by a preponderance of the evidence the issues of 
fact, which must be resolved against it. 

Acting on these conclusions of law, the special master 
found that the Paper Company loaned plaintiff $107,504.5-") 
at various dates between October 6, 1916, and September 7, 
1917, and that the said loan was subsequently repaid, “where¬ 
upon the Alien Property Custodian’s directors retired from 
the board of the Butler Company.” 

The contention of the plaintiff is that where the two cor¬ 
porations, the Paper Company and the plaintiff, are con¬ 
trolled by the same men as officers and directors and they 
have business dealings between themselves, such dealings 
inter sese are subject to close scrutiny. In this case Hump- 
stone, Kilburne, and Sainsbury, the officers and directors of 
the plaintiff at the time of the transaction complained of— 
that is to say, the raising of funds by the plaintiff and the 
payment of them to the Paper Company—not only con¬ 
trolled the two corporations, but, as officers and directors of 
the plaintiff, acted as agents of the Paper Company for the 
sole purpose of satisfying the alleged indebtedness of the 
plaintiff to the Paper Company. Transactions resulting 
from the agency of ‘officers or directors acting at the same 
time for both corporations must be deemed presumptively 
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fraudulent, and where the circumstances show that the trans¬ 
actions would be of great advantage to one corporation at 
the expense of the other the burden of proof is upon the 
directors or the corporation, as the case may be, responsible 
for the action which resulted to the advantage of one corpora¬ 
tion at the expense of the other. The payment by the plain¬ 
tiff to the Paper Company, which was caused and effected by 
Humpstone, Kilburne, and Sainsbuiy, who were at the time 
directors of both corporations and who were directors of the 
plaintiff corporation as agents of the Paper Company for the 
purpose of effecting such payment was such a transaction 
that, had the present action been brought against such di¬ 
rectors or the Paper Company, the burden would have been 
upon them to establish the absence of fraud or negligence, 
the propriety of such action, and that such action was in ac¬ 
cordance with the proper exercise of their duties and obliga¬ 
tions as directors of the plaintiff company. 

That the present suit is not one against the directors, 
Humpstone, Kilburne, and Sainsbury, but is a suit based 
upon the wrongful payment by the plaintiff company to the 
Paper Company whereby the directors of the latter corpora¬ 
tion upon its dissolution became trustees for its stockholders 
and creditors, and that the plaintiff sues to reach the fund, 
does not alter the situation or affect the burden of proof, 
which is upon the defendants. The fund has been impressed 
with a trust, and the Custodian, as stockholder, having re¬ 
ceived it as a distribution of the corporation's assets, must 
account to the plaintiff therefor. 

The Alien Property Custodian and the Treasurer are par¬ 
ties defendant under the provisions of Section 9 of the Trad¬ 
ing with the Enemy Act, the remedial section of the Act 
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whereby funds in their possession may be the subject of suit 
by persons claiming an interest, right, or title in them. In 
this case the Alien Property Custodian, as such, seized the 
stock of the Paper Company, and thereafter action was taken 
by him and at his direction, not in his official capacity per se, 
but as the sole owner of the stock of the Paper Company, 
and as such he received the fund upon the dissolution of the 
corporation, and to this extent he is in a like position to 
that of any stockholder under similar facts. 

The contention of the defendants is that the burden of 
proof is on the plaintiff to substantiate the issues of fact and 
to establish them by a preponderance of the evidence, and 
that this it has not done. 

It is evident from the report of the special master that he 
did not fully grasp the contention of the plaintiff and so 
did not directly pass on the question of law which is the 
primary question in the case. 

In his report (Rec., p. 22) he correctly states the plain- 
tiflF’s contention substantially as stated above. However, at 
a later stage (Rec., p. 28) he says: “The plaintiff’s theory 
of this case is that the fraud alleged to have been practiced by 
Schurmann and Lange was committed against the agents of 
the Alien Property Custodian, who were the,representatives 
of the Government, who, because of their lack of care in 
investigating the facts, believed Schurmann’s representations 
and acted upon them.” This is inconsistent with the plain¬ 
tiff’s position and as it was stated by the master earlier in 
his report. The plaintiff maintains that Schurmann and 
Lange acted fraudulently in converting the funds of the 
Paper Company and in making fictitious entries in the plain¬ 
tiff’s books, but it is no part of the plaintiffs theory that 
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this fraud affects the presumption of fraud arising from the 
action of Humpstone, Kilbume, and Sainsbury in paying 
the Paper Company the funds of the plaintiff company while 
acting in their dual capacity of directors and officers of both 
corporations. 

In his second paragraph following (Rec., p. 29) the master 
again erroneously states the position of the plaintiff when 
he says: “Great stress is laid by the plaintiff upon the fact 
that the directors of the Butler Company and the Paper Com¬ 
pany were the same, and, therefore, it is contended that cor- 
])orate forms should be disregarded because the fraud alleged 
to have been perjietrated by Schurmann and Lange was prac¬ 
ticed upon the same body of men, who happened to be di¬ 
rectors of these two corporations. Upon this theory Schur¬ 
mann and Lange are aligned upon one side of the transaction 
and the Alien Property Custodian’s directors upon the other.” 
This language does not make clear the interpretation of the 
plaintiff’s contention which the master had in mind, but, 
as will readily be seen, it is a complete misconception of the 
plaintiff’s contention, which, as stated, is that after the fraud 
of Schurmann and Lange in endeavoring to make it appear 
that the plaintiff company was indebted to the Paper Com¬ 
pany, Humpstone, Kilburne, and Sainsbury wrongfully paid 
the Paper Company the fund, for no part of which the Butler 
Company was indebted, and because of their conflcting fidu¬ 
ciary relationship it raised a presumption of fraud and placed 
upon the Paper Company the burden of proving the propriety 
and fairness of the transaction. 

The plaintiff does not contend that Humpstone, Kilbume, 
and Sainsbury in acting as they did, did so from any ulterior 
motives, nor imply that their actions were caused by or re- 
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suited in any pei’sonal benefit or gain, directly or indirectly, 
but it does contend that the nature of the transaction and the 
degree of care they exercised under the circumstances as 
stated made the transaction one presumptively fraudulent, 
and that they would be the necessary and proper parties to 
prove the fairness of the actions they took, which burden 
devolved upon the defendants herein and towards sustain¬ 
ing which burden no effort whatever was made. 

Errors Eelied Upon. 

I. 

The court erred in ordering and decreeing that plaintiff’s 
bill of complaint be dismissed. 

II. 

The court erred in ordering and decreeing that the repoi t 
of Walter C. Clephane, as special master, be confirmed. 

III. 

The court erred in not ordering and decreeing that a trust 
for the benefit of the plaintiff company be impressed upon 
a fund of $106,350.02 received by Felix Schoeller Paper 
Company, Inc., as of the date it was paid out of the treasury 
of the plaintiff to said Felix Schoeller Paper Company, Inc., 
it being moneys of the plaintiff and it having been improp¬ 
erly so paid. 

IV. 

The court erred in not ordering and decreeing that each 
defendant herein pay over to the plaintiff the full sum of 


$106,350.02 from any money or funds in tlie possession of 
any or each of them derived from the said Felix Schoeller 
Paper Company, Inc., or held for its stockholders or creditors 
until such funds shall be exhausted or the plaintiff be satis¬ 
fied in full of the decree. 


V. 

The court erred in overruling the plaintiff’s exception to 
the report of the special master, as follows: 

^‘That the master concluded as a matter of law that 
the burden of proof rests upon the plaintiff to sub¬ 
stantiate the issues of fact, and that it is incumbent 
upon the plaintiff to establish its allegations by estab¬ 
lishing something more than circumstances inducing 
suspicion, whereas he should have concluded that it 
was not incumbent upon the plaintiff to establish its 
allegations beyond establishing circumstances induc¬ 
ing suspicion, and that thereupon the burden of 
proof rests upon the defendants, in that the fact that 
the same persons were directors of both the Butler 
Company and the Paper Company subjects the deal¬ 
ings between these two companies to close scrutiny, 
and that transactions resulting from the agency of 
officers or directors acting at the same time for both 
corporations must be deemed presumptively fraudu¬ 
lent, and where the circumstances show that the 
transactions would be of advantage to one corpora¬ 
tion at the expense of the other, the burden of proof 
is upon the directors or the corporation, as the case 
may be, responsible for the action which resulted to 
the advantage of one corporation at the expense of the 
other; that the payment by the Butler Company, 
which was caused and effected by the Alien Property 


Custodian’s directors, who were at the same time 
directors of both corporations and who were directors 
of the Butler Company as agents of the Paper Com¬ 
pany for the purpose of effecting such payment, was 
such a transaction that the burden would be upon the 
directors or the Paper Company to establish the ab¬ 
sence of fraud or negligence, the propriety of the 
transaction, and that such action was in accordance 
with the proper exercise of the duties and obligations 
of the .directors, and that such burden is upon the 
defendants herein.” 


VI. 

The court erred in overruling the plaintiff’s exception to 
the report of the special master, as follows: 

“That the master concluded as a matter of law that 
the plaintiff has not established by a preponderance 
of evidence the issues of fact, whereas he should have 
concluded that the defendants have not sustained their 
burden of proof.” 


VII. 

The court erred in overruling the plaintiff’s exception to 
the report of the special master, as follows: 

“That the master should have concluded that the 
plaintiff established such a case as required the de¬ 
fendants to prove the regularity of and the absence 
of fraud and negligence in the transactions between 
the Butler Company and the Paper Company com¬ 
plained of wherein the payment of the Butler Com¬ 
pany to the Paper Company was effected.” 
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The Fact That the Same Persons are Directors of Two 
Corporations Subjects Their Dealings Inter Sese to 
Close Scrutiny, and Transactions Sesulting from the 
Agency of Officers or Directors Acting at the Same 
Time for Both are Presumptively Fraudulent. 

It is too well established for argument that the character 
of officers and directors of a corporation as its agents forbids 
the exercise of their powers for their own personal ends 
against the interests of the company. Their position is ‘^one 
of great trust, and to engage in any matter for their per¬ 
sonal advantage inconsistent with it is to violate their duty 
and to commit a fraud upon the company. It is among the 
rudiments of the law that the same person cannot act for 
himself and at the same time with respect to the same matter 
as the agent for another whose interests are conflicting.^^ 
Arrangements by the directors of a company to secure an 
undue advantage to themselves at the company’s expense 
by the formation of a new company as an auxiliary with an 
understanding that they shall take stock in it and that valu¬ 
able contracts shall be given it “are so many unlawful de¬ 
vices to enrich themselves to the detriment of the stockholders 
and creditors of the original company and will be condemned 
whenever properly brought before the courts for considera¬ 
tion.” 

Warded vs. Union Pacific R. R. Co., 103 U. S. 651; 

Richardson (Washburn) vs. Green, 133 U. S. 30; 

McGourkey vs. Toledo 0. C. R. Co., 146 U. S. 536; 

Corsicana Nat. Bk. vs. Johnson, 251 U. S. 68. 
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Though the directors, Humpstone, Kilburne, and Sains- 
bury, had no personal interest in the transactions in ques¬ 
tion, their obligations to the companies were not altered, as 
their interests were equally conflicting, and the rule is the 
same in transactions between two corporations having di¬ 
rectors in common, they being fiduciaries with diametrically 
opposing interests, as in transactions where their representa¬ 
tive and personal interests conflict. “Nor would the ab¬ 
sence of any improper motive or a desire for personal profit 
on defendants’ part be a defense.” 

McGourkey vs. Toledo 0. C. R. Co., 146 U. S. 536; 
Twin-Lick Oil Co. vs. Marbury, 91 U. S., 587; 
Warden vs. U. Pac. R. R. Co., 103 U. S. 651; 

Geddes vs. Anaconda Cop. Min. Co., 254 U. S. 590; 
Corsicana Nat. Bk. vs. Johnson, 251 U. S. 68, 83. 

And such transactions between two corporations whose di¬ 
rectors are the same are presumptively fraudulent. 

* * The fact that the same persons are di- 

“rectors and managers of both corporations subjects 
“their dealings inter sese to close scrutiny. That two 
“corporations have a majority or even the whole 
“membership of their boards of directors in common, 
“does not necessarily render transactions between 
“them void; but transactions resulting from the 
“agency of officers or directors acting at the same time 
“for both must be deemed presumptively fraudulent, 
“imless expressly authorized or ratified by the stock- 
“holders; and, certainly, where the circumstances 
“show, as by the undisputed evidence they tended to 
“show in this case, that the transactions would be of 
“great advantage to one corporation at the expense 
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^‘of the other * ♦ ♦ the transaction is voidable by 
‘^the stockholders within a reasonable time after dis- 
‘^covery of the fraud.” 

Corsicana Nat. Bk. vs. Johnson, supra, citing 

Twin-Lick Oil Co. vs. Marbury, supra; 

Warden vs. Union Pac. R. R. Co., supra; 

McGourkey vs. Toledo 0. C. R. Co., supra, 
. and others. 

The fact that at the time complaint was made the stock¬ 
holders of plaintiff were different does not affect the respon¬ 
sibility of the director and of the Paper Company, a party 
to the constructive fraud. In fact— 

^ jf ii appeared that new stockhold- 

‘‘ers acquired their interests with knowledge of the 
“fact that such a loss had been sustained and that 
“defendant was responsible for it, neither they nor 
“the bank would be thereby estopped from having 
“full recovery from defendant. There is no reason 
“in the law to disentitle a purchaser of shares from 
“even relying upon the responsibility of directors to 
“make good previous losses as an element adding in- 
“trinsic value to the shares.” Defendant’s liability 
is not affected by the fact that “* * * the bank 

“refrained from suing him (a director) until after a 
“change in the stockholding interest or control. 
“Again, in the absence of some special agreement, and 
“none such appears, it is immaterial whether the new 
“stockholders were aware of the excessive loan or of 
“defendant’s alleged liability in the premises at the 
“time they acquired their stock; or whether they pos- 
“sibly may now profit by an increase in the value of 
“ the shares in the event of recovery against him.” 

Corsicana Nat. Bk. vs. Johnson, supra. 
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Plaintiff Corporation is Entitled to Relief. 

The right to relief extends to the corporation as well as to 
its shareholders or its creditors. 

Idaho-Ore. L. & P. Co. vs. State Bank, 224 Fed. ’M), 
citing 

Richardson vs. Green, 133 U. S. 30, and 

McGourkey vs. Toledo 0. C. R. Co., 136 U. S. 536. 

By the payment of the funds of the plaintiff to the Paper 
Company the plaintiff sustained damage as well as injury, 
and immediately upon such payment it became the duty 
of the officers and directors knowingly effecting the wrong¬ 
ful transaction to undo the wrong done. As is alleged in its 
bill, should the wrongs complained of not be redressed, the 
plaintiff is not only deprived of the fund, but the payment 
of its creditors could not be made without impairment of its 
capital to the amount of the fund. Because of the position 
of the officers and directors of the plaintiff as sole directors 
of plaintiff and the Paper Company, and in view of the ac¬ 
tions taken by them, they could not be expected to impeach 
the transaction, and the plaintiff corporation is not bound by 
any actions of Lange, when one of its stockholders, incon¬ 
sistent with the interests of the company, they being in fraud 
of the plaintiff’s rights and contributing to the injury sus¬ 
tained. Corsicana Nat. Bk. vs. Johnson, supra. And the 
minutes show that every action was authorized and taken 
upon the votes of Humpstone, Kilbum, and Sainsbury. 
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The Burden is Upon the Defendants to ProTe the Fair¬ 
ness of the Transactions. 

^‘The relation of directors to corporations is of such 
a fiduciary nature that transactions between boards 
having common members are regarded as jealously by 
the law as are personal dealings between a director and 
his corporation; and where the fairness of such trans¬ 
actions is challenged, the burden is upon those who 
would maintain them to show their entire fairness; 
and, where a sale is involved, the full adequacy of 
consideration. Especially is this true where a com¬ 
mon director is dominating in influence or in char¬ 
acter. This court has been consistently emphatic in 
the application of this rule which, it has declared, is 
founded in soundest morality, and, we now add, in 
soundest business policy.'* (Ttalics ours.) 

Geddes vs. Ananconda Copper Mining Co., 254 
U. S. 590, citing 

Corsicana Nat. Bk. vs. Johnson, supra; 

Warden vs. U. P. R. R. Co., supra, and others. 

It would be useless and superfluous to attempt to add to 
this language of the Supreme Court, and its exact applicabil- 
itv to the facts in the case at bar is obvious. 

In the case of Omar Oil & Gas Co. vs. Bair Oil Co., 285 
Fed. 588, the court discusses the next preceding quotation 
and says, regarding transactions between two corporations 
having the same directors and managing officers, “that it is 
incumbent under the circumstances such as appear in this 

case for the defendants to prove the fairness and honesty of 
their transactions while acting as officers and directors of the 

two companies.” The court then, in considering whether 
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the burden had been sustained, says that the books were kept 
separately and accurately by the company; that the account¬ 
ant for the plaintiff approved the method of book-keeping 
and stated that the accounts were clear and intelligible; that 
the defendants, ^Svith considerable care and what must have 
been considerable expense,” introduced in evidence a com¬ 
plete transcript of the books showing intercompany transac¬ 
tions and sustained their verity, correctness, and fairness by 
not only officers and employees of the company, but by tes¬ 
timony of independent witnesses. 

It is only necessary to remark here that in the case at bar 
neither Humpstone, Kilburne, or Sainsbury, nor any repre¬ 
sentative of the Custodian’s office, which should have been 
in possession of all the facts, nor Lange, whom the defend¬ 
ants had before the master for several days, nor accountants 
who the minutes of the company showed were directed to 
examine the books, nor any other person having any knowl¬ 
edge of the transactions, was called upon to testify for the 
defendants; nor was any pretense made of offering any evi¬ 
dence in justification of the acts complained of other than 
by the introduction of a letter of Lange, written following a 
conversation with Humpstone, merely acknowledging the in¬ 
debtedness. In the case above referred to “the counsel for 
the plaintiffs, in his final argument, severely arraigned the 
defense upon the ground that “three defendants did not tes¬ 
tify.” And the court adopts the rule that where a party 
has the means of producing testimony within his knowledge 
or keeping upon a material question and fails to do so the 
presumption arises that the fact is against him, hut finds that 
all material facts were fully disclosed by that party —it being 
evident that defendants readily assumed the burden properly 
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and legally placed upon them with that confidence which 
would be only natural where allegations questioning their 
acts could be shown unfounded and their actions proven fair 
and entirely consistent wdth their relationships. 

The Funds in Suit are Impressed with a Trust. 

“The directors and managing officers of corpora¬ 
tions sustain a trust relation to the corporation for the 
use and benefit of its creditors and stockholders, and 
courts of equity will, as between such officers and those 
dealing wdth them, enforce a strict observance of their 
duties * ♦ ♦ and will interpose to prevent a mis¬ 
application and perversion of the trust property com¬ 
mitted to their keeping and management. And it is 
the especial province of a Court of Equity to undo 
their acts and restore the status quo whenever and 
wherever by fraudulent collusion with other parties 
they misapply the trust property so as to work a fraud 
upon the cestuis que trustent. To this end, in order 
to work out the trust for the benefit of the wronged 
creditors and stockholders, a court of equity will pur¬ 
sue the trust property into whosesoever hands it may 
pass with notice of the wrong and either restore it in 
kind or compel the participant to make equivalent 
restitution.’^ 

Bridgens vs. Dollar Sav. Bk., 66 Fed. 9. 

Upon the dissolution of the Paper Company Humpstone, 
Kilbume, and Sainsbury, its directors, became trustees of the 
company’s creditors and stockholders and had full power to 
settle its affairs, collect and pay outstanding debts, and divide 
among the persons entitled thereto the money and other 
property remaining after payment of debts and necessary 
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expenses (Section 35, Art. 2, chapt. 28 of Chapt. 23 of New 
York Consolidated Laws, Rec., p. 53). 

Upon distribution of the assets of the Paper Company to 
its sole stockholder, the Alien Property Custodian, the fund 
came to him and is held by him impressed with the trust for 
the benefit of the plaintiff company. 

In McWilliams vs. Excelsior Coal Co., 298 Fed. 884 (C. 
C. A., Apr. 15, 1924), the court says: 

‘‘The imle is that a creditor of a dissolved coqDora- 
“tion may follow assets thereof, as in the nature of a 
“trust fund, into the hands of stockholders. 

Curran vs. Arkansas, 15 How. 304, 307; 

Mumma vs. Potomac Co., 8 Pet. 281; 

R. R. Co. vs. Howard, 7 Wall. 392; 

Rennet Lumber Co. vs. Walnut, etc., 105 Ark. 

421. 

“Where the corporation has ceased to exist, it is 
“entirely proper for the validity of the debt to be pre- 
“sented and determined in the equitable action to en- 
“force the above liability of the stockholder.’^ 

“The theory of creditors following corporate assets 
“into the hands of stockholders is that such assets 
“are a trust fund against which the corporation cred- 
“itors have a prior claim before the stockholders.” 

And in the case at bar Humpstone, Kilbume, and Sainsbury, 
after the dissolution of the Paper Company, held the fund 
as trustees by statute, and the Alien Property Custodian re¬ 
ceived it as stockholder and thereafter held it subject to the 
provisions of the Trading with the Enemy Act as Alien 
Property Custodian. 


The Trading with the Enemy Act provides that the Cus¬ 
todian holds funds as trustee for those entitled to them, and 
Section 9 permits the plaintiff to reach its funds in the 
present proceeding upon its claim of an interest, right, or 
title therein. In discussing this section, the Supreme Court 
of the United States says that ‘‘this provision is highly 
remedial and should be liberally constinaed to effect the pur- 
])oses of Congress and to give remedy in all cases intended to 
he covered,’' and has held that even a claim for unliquidated 
damages was within the meaning of this section, and that it 
was immaterial in such an equity proceeding whether a cause 
of action was one for which an action of debt might be main¬ 
tained. Miller et al. vs. Robertson, — U. S. —. 

Conclusion. 

While acting as sole officei*s and directors of the Paper 
Company, Uumpstone, Kilbume, and Sainsbury obtained the 
stock of the plaintiff for the avowed single purpose of collect¬ 
ing from it for the Paper Company a sum in excess of $107,- 
000, and though the only evidence in the Paper Company of 
any such indebtedness was some checks, which the master 
stated did not represent advances, and entries on the com¬ 
pany’s books, which the master stated could not be considered 
as evidence substantiating the fact of the loan. In possession 
of the stock of the plaintiff company, Humpstone, Kilburne, 
and Sainsbury were elected its sole officers and directors, and 
as agents of the Paper Company raised and paid the Paper 
Company this fund, though the only evidence in. the plain¬ 
tiff of any obligation was the same checks and books which 
the master says could not “be relied upon to the extent of 
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justifying any dependence upon a balance sheet taken from 
them.” And this action was taken when the plaintiff was in 
a precarious financial condition, and with the only motive 
‘Hhat the Schoeller Company’s interests could be fully pro¬ 
tected.” . i r. . . - : 

The law is clear that the burden of proving the fairness of 
transactions between two companies having .common di¬ 
rectors, particularly where they are to the advantage of one 
at the expense of the other, is on the directors responsible or 
the company benefiting, and because of the reasons of this 
rule it could not be elsewhere. And here the plaintiff has 
shown, according to the master, “circumstances inducing sus¬ 
picion,” and in doing so the plaintiff proved more than it was 
called upon to do. 

The attitude of the defendants has in no way been con¬ 
sistent with propriety, fairness, or a consciousness of legal 
obligations in the actions taken by Humpstone, Kilbume, 
and Sainsbury; nor can it be reconciled with that willingness 
to present facts in justification or explanation which would 
ordinarily be expected in view of the allegations of the 
plaintiff’s bill and the proofs adduced by plaintiff, irrespective 
of the burden which it was incumbent upon them to sustain, 
were there not equity in the plaintiff’s position. With the 
exception of a letter written by Lange following a conversa¬ 
tion with Humpstone, the tenor of which may perhaps be 
inferred, the record discloses not a word, written or oral, by 
Humpstone, by Kilbume, by Sainsbury, by their counsel, by 
their accountants, nor by anyone in support of the matters 
questioned. 

Given the facts in this case respecting the existence of an 
obligation by the plaintiff to the Paper Company, it is incon- 
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ceivable that, had the plaintiff had a board of directors with 
no interests other than the welfare of the company, the plain¬ 
tiff would have been obligated with such a financial burden 
for the purpose for which it was done. And this is the 
measure by which plaintiff^s cause must be determined upon 
a rule which “is founded in soundest morality and in sound¬ 
est business policy.” 

Respectfully submitted, 

ALFRED K. NIPPERT, 
WILLIAM SABINE, 

Attorneys for Appellant. 
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PROPERTT CUSTODIAN, AND FRANK WHITE, AS 
TREASURER OF THE UNITED STATES 


NATURE OF THE PROCEEDINOS 

This cause is before this Court upon an appeal 
from a final decree of the Supreme Court of the 
District of Columbia, which decree dismissed a bill 
of complaint filed by the appellant, K. H. Butler & 
Company, Inc., under the terms and provisions of 
Section 9 of the Trading with the Enemy Act. 

STATEMENT OF THE CASE 

This case concerns certain transactions between 
two New York corporations, the appellant, K. H. 

Butler & Company, Inc. (referred to throughout this 
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brief as the Butler Company), and the Felix Schoeller 
Paper Company, Inc. (referred to herein as the Paper 
Company). 

The parties, for the purpose of this appeal, have 
entered into a stipulation (Rec. p. 53), whereby it is 
stipulated and agreed that the facts and statements 
of evidence in the report of the Special Master shall 
be taken and considered as a statement of evidence 
in the case, together with certain excerpts from the 
minutes of the two corporations involved. The facts 
related herein are, therefo-re, taken from the Master’s 
report contained on pages 13 to 42, inclusive, of the 
record, and from the excerpts from the minutes of 
the corporations reproduced on pages 53 to 71^ 
inclusive. 

The Paper Company was incorporated on April 
15, 1915. Immediately after the incorporation of 
the Company one Ferdinand Schurmann was elected 
President and Treasurer, and one Hermann Lange, 
Secretar}\ (Rec. p. 19.) The record does not 
disclose who were the stockholders of the Paoer 
Company at the time of its incorporation, but it is 
quite clear that after the outbreak of war between 
the United States and Germany the entire capital 
stock was owned by three German nationals residing 
in Germany, Franz Hecker, Lothar Schoeller and 
Carl Buddenberg. (Rec. p. 16.) 

After the outbreak of war between the United 
States and Germany the Alien Property Custodian, 
exercising his authority under Subsection (c) of 
Section 7 (41 Stat. at L. 1020) of the Trading with 


the Enemy Act as amended, seized the entire capital 
stock of the Paper Company as owned by the above 
mentioned German nationals, and on August 26, 
1918 H. 0. Kilboum, W.- R. Sainsbury, and E. B. 
Humpstone were elected directors of the company. 
After the election of the directors Humpstone was 
elected President of the Company, Sainsbury vice 
President, and Kilbourn, Secertary and Treasurer. 
(Rec. p. 69.) 

The appellant corporation, the Butler Company, 
was incorporated on August 10, 1916. (Rec. p. 20.) 
This company was incorporated to take over a 
business which was owned and conducted by one H. 
Lange, under the name of H. Lange. As a matter 
of fact, Lange had been doing business under the name 
of Butler, that being the maiden name of his wife, 
for some time previous to the incorporation of the 
Butler Company. (Rec. p. 20.) The reason that 
Lange used the name of Butler was that Lange being 
a German subject could not do business in his own 
name in Jamaica, where his principal trade had been. 
(Rec. p. 20.) 

Lange was the sole equitable owner of the stock of 
the appellant corporation for which he paid, although 
the stock was issued in the name of one Butler, 
presumably for the same reason that Lange had used 
the name of Butler prior to the incorporation. 
Appellant is very much in error when it states on 
page 7 of its brief, that the stock of the appellant 
was owned by Butler, Lange, and Schurmann. The 
record shows specifically that Lange alone was the 
owner of the stock of the appellant company. 
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The business, to take over which the corporation 
was organized, had belonged to Lange before the 
incorporation, and naturally the entire stock of the 
corporation was issued to Lange in return for the 
assets of the H. Lange business. (Rec. p. 19.) As 
a matter of fact, the bill of complaint in the 14th 
paragraph (Rec. p. 5) alleges that Lange owned or 
controlled the entire capital stock of the appellant. 
This allegation of the bill is further clarified by the 
evidence, which shows conclusively that Lange was 
the sole owner of the capital stock of the Butler 
Company. The ownership by Lange of this stock 
is one of the most important facts to be kept in mind 
in connection with this case. 

On October 5, 1916, long prior to the entry of the 
United States into the war, and long prior to any 
time when the Alien Property Custodian had any 
connection with any of the facts detailed herein, an 
agreement was entered into between the Paper 
Company and the appellant, the Butler Company. 
This agreement was as follows: 

AGREEMENT 

This agreement, made this 5th day of 
October, 1916, between the Felix Schoeller 
Paper Co., Inc., of New York City, and K. H. 
Butler & Co., Inc., of New York City, wit- 
nesseth that the Felix Schoeller Paper Co., 
Inc., is prepared to loan money out of its 
surplus to K. H. Butler & Co., Inc., to an 
extent warranted by the business of K. H. 
Butler and easily within the means of the 
Felix Schoeller Paper Co. 
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K. H. Butler & Co., Inc., is to pay back 
such money as the Felix Schoeller Paper Co. 
may have advanced, within three months 
after the termination of the present European 
war, plus, interest at the rate of six per cent 
per annum, or at any time previously to that 
if the K. H. Butler & Co. prefers to do so. 

In witness whereof the parties hereto have 
set their hands the day above written. 

Felix Schoeller Paper Co., Inc. 
(Signed) Ferdinand Schurmann. 

K. H. Butler & Co., Inc. 

(Signed) H. Lange. 

(Rec. p. 19.) 

After Humpstone, Kilbourn, and Sainsbury were 
elected directors of the Paper Company, an exami¬ 
nation of the Paper Company showed that the appel¬ 
lant Butler Company was indebted to the Paper 
Company in a sum of money in excess of $100,000. 
There was communication between the Paper Com¬ 
pany and the Butler Company, and the minutes 
of the Paper Company of September 23, 1918, show 
that a letter from the appellant the Butler Company 
had been received by the Paper Company, in which 
the appellant offered to submit to an audit of its 
books by auditors designated by the Paper Company. 
The auditing of the books was entrusted to a firm 
of Certified Public Accountants. 

Under date of August‘28, 1918, two days after 
Humpstone, Kilbourn, and Sainsbury were elected 
directors of the Paper Company, a letter was received 
at the office of the Alien Property Custodian, in New 
York, directed to the attention of Mr. Humpstone. 
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This letter was on the letter heads of the appellant 
Butler Company, and was signed by Lange, the sole 
stockholder and President of the appellant Butler 
Company. (Rec. p. 30.) The material portion 
of this letter is as follows: 

K. H. Butler & Co., Inc., 

Export—Import, 

115 Broadway, New York 

28th August, 1918. 

Alien Property Custodian, 

110 West 4^nd Street, New York City. 

(Attention Mr. Humpstone.) 

Dear Sir: I beg to refer to the conversa¬ 
tions which I have had with Mr. Humpstone 
regarding the loan made to K. H. Butler & 
Co., Inc., by the Felix Schoeller Paper Co., 
Inc., the affairs of the latter of which are now 
in vour hands. 

It is my desire to pay back this loan as 
soon as possible and I venture to say that I 
can make the following payments towards 
the paying off of the loan without seriously 
straining myself financially: 


1918— September. $5, 000. 00 

October_ 5, 000. 00 

November_ 5, 000. 00 

December_ 10, 000. 00 

1919— January_ 5, 000. 00 

February_ 10, 000. 00 

March. _ 10,000.00 

April__ 5, 000. 00 

May_ 10,000.00 

June_ 10, 000. 00 

July_ 10,000.00 

August_ 15, 000. 00 
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Would I be compelled to pay back the money 
immediately it would be impossible for me to 
keep the business going and it would mean 
that my efforts in building up the business 
would have been in vain. 

As*to the success of K. H. Butler & Co., 
Inc., I beg to mention that the business has 
steadily increased, the uphill work which I 
had to go through with since July, 1914 (first 
under H. Lange and later under K. H. Butler 
& Co., Inc.), is over and I look for more busL 
ness, even under the present trying conditions^ 
as we go along. (Rec. p. 30.) 

Lange was fully authorized to sign this letter on 
behalf of the Butler Company. Such authority had 
been given him by resolution of the Board of Directors 
on October 25, 1916 (Rec. p. 54), long prior to the 
entry of the United States into the war. 

Thus, on August 28, 1918, the situation is that the 
Alien Property Custodian has seized the stock of the 
Paper Company, new directors have been elected for 
the Paper Compan}^, they have discovered the indebt¬ 
edness of the appellant Butler Company to the Paper 
Company, and the appellant Butler Company, 
through its President and sole stock owner, has pro¬ 
posed a plan whereby the indebtedness of the appel¬ 
lant company to the Paper Compan}^ may be paid. 

Subsequent to this time, and on or about October 
29, 1918 (Rec. p. 31) it appears that Lange, the 
owner of the Butler Company stock, offered to 
deliver the stock to Humpstone, Kilboum, and Sains- 
bury, the directors of the Paper Company, to be held 
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as security for the payment of the appellant Butler 
Company's debt to the Paper Company. 

On November 14, 1918, at a meeting of the Board 
of Directors of the appellant Butler Company, 
Humpstone, Kilbourn, and Sainsbury were elected 
directors, and President, Vice President, and Treas¬ 
urer, respectively, of the appellant Butler Company. 
(Rec. pp. 56-57.) Hermann Lange, the sole stock¬ 
holder of the appellant Butler Company, was con¬ 
tinued as manager of the Company. 

Thereafter the Butler Company proceeded to do 
business. On February 7, 1919, the Board of Di¬ 
rectors of the Butler Company met and authorized 
the writing of a letter to the Paper Company. This 
letter was signed by Lange, and is as follows: 

Felix Schoeller Paper Co., 

27 WiUiam Street, New York City. 

Gentlemen: The K. H. Butler & Co., Inc., 
is indebted to the Felix Schoeller Paper Co., 
Inc., in the sum of $103,508.17 by reason of 
moneys advanced to it by the Felix Schoeller 
Paper Co., Inc., between the sixth day of 
October, 1916, and the seventh day of Sep¬ 
tember, 1917, which advances were made 
imder the terms of an agreement entered into 
between the two companies, which agreement 
is dated the fifth day of October, 1916. 

Subsequently, owing to unsatisfactory busi¬ 
ness conditions, the individual stockholders of 
the Butler Co. assigned their shares of stock in 
the Butler Co, to the Felix Schoeller Paper 
Co., Inc., as partial security for the moneys 
advanced. The number of shares so deliv¬ 
ered was 250. 
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The Butler Co., as it is now in a position to 
repay the loan with interest, and in pursuance 
of the terms of the contract under which the 
moneys were advanced, requests that your 
company would accept payment of the ad¬ 
vances, totalling $103,508.17 with interest at 
6%, six per cent as follows: 

$20,000.00 on or before_March 1st, 1919. 

$25,000.00 on or before_April Ist, 1919. 

$25,000.00 on or before_...May 1st, 1919. 

and the balance with accrued interest on June 
1st, 1919. 

The total sum as above does not take into 
account an item of $7,315.98, which represents 
an amount credited to the account of K. H. 
Butler & Co., Inc., and debited to Ferdinand 
Schurmann on the books of your company. 
It is understood and agreed that upon the 
acknowledgment by Mr. Schurmann of the 
correctness of this item, we are to be credited 
accordingly with the sum of $7,315.98, which 
will reduce our indebtedness to you to the 
sum of $96,192.19. 

In consideration of this payment, it will 
require delivery by your company to the 
president of the Butler Co. of all stock of the 
Butler Co. so held by you. (Rec. p. 32.) 

In order that the indebtedness of the appellant 
Butler Compaay to the Paper Company might be 
paid, Lange personally raised the money (Rec. p. 23) 
and indeed the allegations of the bill of complaint 
are to this effect (Rec. p. 6, paragraph 16 of the bill 
of complaint). 
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On July 17, 1919, there appears in the minutes of 
the Board of Directors of the appellant Butler 
Company the following: 

Mr. Lange stated that the company had on 
deposit funds sufficient to pay the balance of 
the company's indebtedness to the Felix 
Schoeller Paper Company, amounting to $35,- 
350.02; that this sum would be paid to the 
Felix Schoeller Paper company upon the receipt 
by Mr. Lange of the stock of the Butler 
Company, which had been delivered to the 
Schoeller Company as security for the loan 
of approximately $100,000, the balance of 
which, amounting to $35,350.02 he desired to 
pay this 17th day of July, 1919, which is the 
amount due, together with all interest. After 
discussion the following resolution was of¬ 
fered : 

Resolved, That the proper officers of this 
Company be and they hereby are instructed 
to pay to the Felix Schoeller Company in full 
satisfaction for the loan heretofore made by 
that Company to this company the sum of 
$35,350.02.^' 

The resolution was seconded, put to a vote, 

^ unanimously carried, and a check for the 
amount above referred to was then delivered 
to a representative of the Schoeller Paper 
Company who was present. At the same time 
there was delivered to Mr. Lange stock certificates,, 
endorsed in blank, representing the entire capital 
stock of the Butler Company, together with a 
general release signed by the Felix Schoeller 
Paper Company. (Italics ours.) (Rec. pp. 
33-34.) 
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Here again the evidence clearly shows that Lange, 
the sole stockholder of the appellant Butler Company, 
who had surrendered his stock to secure the loan 
which the appellant Company owed to the Paper 
Company, and who had personally raised the money 
to pay the indebtedness, concurs and acquiesces in 
such payment. 

Another important fact to note in connection with 
this is that the certificates for the stock of the appel¬ 
lant Butler Company had previously been delivered 
to the directors of the Paper Company by Lange and 
are now returned to him. As a matter of fact, para¬ 
graphs 13 and 17 of the bill of complaint (Rec. pp. 4 
and 6) show the delivery of the stock to the directors 
of the Paper Company and the return to Lange, but 
it does not appear that the certificates were delivered 
to the directors of the Paper Company. The evidence 
clarifies this point to the extent of showing that Lange, 
when he delivered the stock to the Paper Company 
as security, delivered the certificates and did not 
simply make an assignment of the stock. 

This is important to note in view of the fact that 
paragraph 19 of the bill of complaint alleges that the 
appellant Butler Company was unable to complain of 
the matters alleged in the bill of complaint, because 
its capital stock was made security for certain loans 
contracted by it to accumulate the fund paid over to 
the Paper Company. 

It does not appear from the evidence, and it is 
hard to imagine, how the stock of the appellant 
Butler Company could have been made security for 
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loans obtained to pay the company's debt to the 
Paper Company, when that stock was in possession 
of the directors of the Paper Company, and it is 
somewhat difficult to imagine circumstances which 
would induce strangers to lend over $100,000 to a 
company on the security of its stock when the stock 
was in the possession of a creditor of the company. 
Furthermore, the evidence shows that Lange person¬ 
ally raised the money to pay the indebtedness. 

On July 17, 1919, Humpstone, Kilboum, and Sains- 
bury resigned as directors of the appellant Butler 
Company, and the certificates of the stock of the 
appellant company were delivered to Lange. There¬ 
upon Lange was elected a director and the President 
of the Company. There were also elected directors 
of the company at this time one George Plochmann, 
who verifies the bill of complaint in this case, and one 
Werner Knoke. This ended the relations in so far as 
th6 record shows, between the Paper Company and 
the appellant Butler Company. Lange retained his 
connection with the Butler Company until August 
11, 1920, when he resigned as President and director. 
(Rec. p. 66.) 

It does not appear from the record, and indeed it 
is not a fact, that during this time there were any 
creditors of the appellant Butler Company other 
than the Paper Company, and it affirmatively appears 
that Lange was the sole stockholder during all this 
time of the Butler Company. 

The appellant Butler Company’s minute books, 
as well as the stock books, indicate that the capital 
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stock of the Company was increased some time 
during the latter part of the year 1919, and that 
pursuant to this increase the Concord Finance Cor¬ 
poration became the majority stockholder, and that 
on January 25, 1921, of the 830 shares there referred 
to, the stock holding interest was as follows: 


Plochmann_ 5 shares. 

Poestges_ 15 shares. 

Froeb_ 50 shares. 

Concord Finance Corporation_ 760 shares. 


The stock books do not disclose any other shares 
now outstanding nor in any other proportion. Of 
these stockholders the following appear to have 
received directly from the company, stock out of the 
authorized increase of capital, to wit: 

Poestges: 10 shares on January 7, 1921, for a con¬ 
sideration stated to be $1,000. 

Froeb: 50 shares, upon the same date, for a con¬ 
sideration of $5,000. 

Concord Finance Corporation: 760 shares, on 
December 19, 1919, for the consideration of $76,000. 
(Rec. p. 36.) 

There is no evidence to substantiate the allegation 
that the Butler Company stock was pledged to raise 
money with which to pay the. appellant Butler 
Company's debt to the Paper Company, except the 
pledge by Lange to the Paper Company, or that 
the pledgees of the stock became the stockholders of 
the appellant Company, and later, together with other 
parties, owners of the entire capital stock of the 
appellant, or that they advanced to the appellant 
sundry large sums which the appellant applied to its 






debts, chiefly created to obtain funds paid over to the 
Paper Company. 

Thereafter the Paper Company was duly dissolved 
and after the payment of any outstanding obliga¬ 
tions, the assets were distributed to the Alien Prop¬ 
erty Custodian as the sole stockholder. This money 
the Custodian paid into the Treasury of the United 
States. 

All the above facts are clearly substantiated by the 
evidence. There is nothing in the evidence to con¬ 
tradict these facts. 

On November 28, 1921, the bill of complaint in 
this case was filed by the appellant Butler Company. 

The theory of the appellant company, simply 
stated, is: That at some time between December, 
1916, and December, 1917, before the Alien Property 
Custodian seized the stock of the Paper Company, 
Ferdinand Schurmann, the President of the Paper 
Company, and Hermann Lange, the President and 
sole stockholder of the Butler Company, wrongfully 
withdrew from the Treasury" of the Paper Company 
a sum of at least $107,504.55, and converted such 
sum of money to the use of one or both of them, and 
that in order to conceal their wrongdoing they falsified 
the books of the appellant Butler Company and the 
books of the Paper Company, so as to make it appear 
that the appellant Butler Company owed the Paper 
Company that sum of money. That after the seizure 
of the stock of the Paper Company by the Custodian 
and the election of Humpstone, Kilboum, and Sains- 
bury to be directors of the Paper Company, they dis- 


covered from the books of the Paper Company that 
the appellant Butler Company owed it the said sum 

of money, but that had Humpstone, Kilboum, and 
Sainsbury exercised proper diligence and care, they 
would have ascertained that there was no real in¬ 
debtedness owing to the Paper Company, but that a 
fraud had been committed upon the appellant Butler 
Company. 

Furthermore, the appellant Butler Company con¬ 
tends that after Lange had delivered his stock to the 
Paper Company as security for the debt, and Hump- 
stone, Kilboum and Sainsbury had been elected di¬ 
rectors of the appellant Butler Company, by the 
exercise of still further diligence they could have 
ascertained the alleged fraud. Instead of exercising 
diligence which the appellant company believes they 
should have exercised, it is alleged that the directors 
simply accepted the story of Schurmann and Lange. 

Neither Humpstone, Kilboum, nor Sainsbury are 
accused of any fraud (Rec. p. 22), and, in fact, the 
appellant in its brief, on page 19, states that it '‘does 
not contend that Humpstone, Kilboum, and Sains¬ 
bury in acting as they did did so from any ulterior 
motives, nor imply that their actions were caused by 
or resulted in any personal benefit or gain, directly 
or indirectly.^^ 

The case was referred by the Supreme Court of 

the District of Columbia to Walter C. Clephane, 

Esq., as Special Master, to hear the evidence in full 

and report to the Court his findings of fact and con- 
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elusions of law on the whole case. After extensive 
hearings before the Special Master he rendered a 
report to the Court (Rec. pp. 13 to 42, inclusive), 
wherein he resolved all the issues of fact and law in 
favor of the defendants. The Master found, as a 
matter of fact, that a valid loan had been made by 
the Paper Company to the appellant Butler Com¬ 
pany, pursuant to the agreement of October 5, 1916, 
the said loan amounting to $107,504.55, and being 
made at various dates between October 5, 1916, 
and September 7, 1917. He further found that H. 
Lange, who controlled the affairs of the Butler Com¬ 
pany, agreed that the indebtedness was due, and 
that Lange was the entire owner of the Butler Com¬ 
pany stock (Rec. p. 37ff). 

The Master concluded, as a matter of law, that 
the burden of proof rested upon the plaintiff in the 
Court below to substantiate the issues of fact; that 
the plaintiff had not established, by a preponderance 
of the evidence, the issues of fact involved in the 
case, and that those issues of fact must be resolved 
against the plaintiffs and in favor of the defendants. 

At the hearing before the Special Master the 
appellant Butler Company produced as a wdtness 
Ferdinand Schurmann, and proceeded to endeavor to 
prove by him the fraud alleged in the bill of complaint. 
Schurmann was the only witness produced by the 
appellant. (Rec. p. 23.) The Special Master re¬ 
ported that the witness testified wdth apparent truth 
and candor, and, so far as the Special Master could 
discover, with every attempt to assist counsel on 


both sides in arriving at the truth. Schurmann 
testified that he knew of the loan made by the Paper 
Company to the Butler Company of his own knowl¬ 
edge, and that he knew absolutely that the Paper Com¬ 
pany had advanced to the Butler Company between 
$100,000 and $110,000. (Rec. p. 25.) Schurmann 
testified that neither he nor Lange had ever received 
any part of the $107,000 in controversy. (Rec. 
p. 24.) 

The plaintiff before the Special Master proved the 
greater part of the books of the Paper Company and 
the Butler Company, and endeavored to show by 
them that the transactions were fraudulent. The 
Special Master was not convinced by anything in 
the books that any fraud had been committed. At 
the bottom of page 13 and the top of page 14 of 
appellant's brief it quotes from the Special Master^s 
report with reference to the character of these books. 
The Special Master did say what is quoted in appel¬ 
lant's brief. However, the quotation is only a part 
of what the Special Master said. Had the entire 
quotation been given, an entirely different aspect 
would have been put upon the matter. What the 
Special Master said was: 

* * *. At the plaintiff^s request Schur¬ 
mann identified the books of the Butler 
Company and the Paper Company which are 
in evidence, and testified that most of the 
entries in them had been made by him; that 
he was not and is not a bookkeeper and never 
studied bookkeeping; that prior to the incorpo¬ 
ration of the Paper Company the only expe- 


rience he had in keeping books was ini keeping^ 
his own; that as to some of the* entries, they 
were made by him partly from information 
received from others and partly upon his own 
knowledge. With reference to certain entries 
in the Butler Journal, he testified' that he did 
not know that the entries were made on the 
dates respectively stated, but that he was 
pretty sure that they were made later, because 
of the fact that he was waiting for the books 
of the H. Lange business to be brought up to 
date; that all the entries in these books were 
believed by him to be true when made, but 
that there were probably a few entries in the 
books that would not be correct from a book¬ 
keeping standpoint, though the errors were 
unintentional. 

Under these conditions the books can hardly 
be relied upon to the extent of justifying any 
dependence upon a balance sheet taken from 
them, nor could inconsistencies which would 
excite suspicion if the hooks had been kept by a 
competent bookkeeper, be considered ground for 
the same degree of suspicion in this case. It is 
claimed by the plaintiff, however, that the 
entries with reference to the loan here involved 
are of such a nature that the books themselves 
would indicate that the plaintiff^s theory of 
the case is correct. An examination of these 
particular entries will, therefore have to be 
made. (Italics ours.) (Rec. pp. 24-25.) 

When everything that the Special Master reported 
with respect to the care of the books offered by the 
plaintiff in evidence is read, it sounds very different 


from the two line quotation inserted in appellant's 
brief. 

On page 11 of the appellant’s brief it states that 
^^eliminating the checks, there was absolutely no 
evidence in the Paper Company of any advances to 
the plaintiff nor of any liability of it.” Appellant 
overlooks the specific testimony of its witness 
Schurmann, who testified absolutely that he knew 
of his own knowledge that the Paper Company had 
advanced between $100,000 and $110,000 to the 
Butler Company (Rec. p. 25). Schurmann was the 
Paper Company’s President during the time of the 
transactions involved. 

After hearing all the testimony, the Special Master 
made his report to the Court in favor of the defend¬ 
ants in the Court below, and a final decree was entered 
dismissing the bill of complaint, and awarding costs 
to the defendants, including the cost of the reference 
and the costs provided by Equity Rule 69 with refer¬ 
ence to objections and exceptions to reports of a 
Special Master. 

CONTENTION OF THE APPELLANT 

Several assignments of error are made, including 
the assignment of error with respect to allowance 
of costs, the last of which apparently is abandoned 
since it is not mentioned in the statement of the 
errors relied upon on pages 20 to 22 of the appel¬ 
lant’s brief. Although there are several assignments 
of error the entire contention of the appellant may 
be reduced to one point, namely, that the burden of 
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proving the lack of fraud in all the transactions 
involved in the ca^ was upon the defendants in the 

lower Court, and that the evidence does not show 

% 

that that burden has been sustained. The appellant 
contends that the entire evidence submitted by it 
and the report of the Special Master should be 
disregarded, and a decree in favor of the appellant 
entered. 

The sole groimd upon which this contention is 
based is the fact that Humpstone, Kilboum, and 
Sainsbury were directors of both the Paper Company 
and the appellant Butler Company at the time the 
indebtedness from the Butler Company to the Paper 
Company was paid, and that thus being directors, the 
payment of the indebtedness from the Butler Com¬ 
pany to the Paper Company was presumptively 
fradulent, and the burden was on the defendants to 
prove that the actions of Humpstone, Kilbourn and 
Sainsbury were not fraudulent. 

ABGUMENT 

I 

The appellant did not sustain the burden of proof 
resting upon it of showing that the alleged fraud 
was committed, and appellant’s own eridence con- 
clusiyely shows that no wrong has been committed. 

Several very pertinent facts must be kept in the 
foreground in order that a correct conclusion may be 
reached in this case. These facts may be categori¬ 
cally stated: 

(1) The Paper Company and the Butler Company 
were two independent corporations. 
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(2) Hermann Lange was the sole stockholder, as 
well as President and Manager of the appellant Butler 
Company during the time of all transactions involved 
in this case. 

(3) Hermann Lange admitted the indebtedness of 
the appellant Butler Company to the Paper Company, 
and acquiesced in all the proceedings taken to secure 
the payment of the debt to the Paper Company. 

(4) Lange, the sole stockholder of the Butler 
Company and its President and Manager, admitted 
the indebtedness of the appellant Butler Company 
to the Paper Company almost three months before 
Humpstone, Kilbum, and Sainsbury, the directors of 
the Paper Company, also became directors of the 
Butler Company. (Rec. p. 30.) 

(5) Lange personally raised all the money used to 
pay the debt of the Butler Company to the Paper 
Company. 

(6) Lange remained President and Manager of the 
Butler Company for over a year after the indebtedness 
had been paid to the Paper Company. 

(7) Lange remained the sole owner of the stock of 
the Butler Company until considerable time after 
the resignation of Humpstone, Kilboum, and Sains¬ 
bury as directors of the Butler Company. 

(8) And last but by no means the least important 
fact is that the Butler Company does not accuse 
Humpstone, Kilboum, and Sainsbury of any actual 
fraud in their dealings as directors of the tw^o corpora¬ 
tions, and, as a matter of fact, in its brief concedes 
that Humpstone, Kilboum, and Sainsbury acted from 


no ulterior motives, and that their actions were 
caused by and resulted in no personal benefit or gain, 
directly or indirectly. 

In view of the fact that all these facts are undis¬ 
puted in the record, it is difficult to see how a con¬ 
tention can be made that the appellant should be 
granted relief in this case on some sort of a theory 
that Humpstone, Kilboum, and Sainsbury were 
guilty of constructive fraud, and it was, therefore, 
incumbent upon the Custodian, the stockholder who 
received the proceeds of the liquidation of the Paper 
Company, to show that Humpstone, Kilbourn, and 
Sainsbury committed no fraud while they were 
directors of the appellant Butler Company, and 
to show that all the transactions involved in the 
case were free from fraud. 

, The case most relied upon by the appellant to 
support its contention is Corsicana National Bank 
V. Johnson^ 251 U. S. 68. In view’ of the great 
reliance placed by appellant upon that case, an 
analysis of the case, especially in view’ of some mis¬ 
stated holdings of the Court, should be made. 

The Bank brought an action against one of its 
former directors under Section 5239 of the Revised 
Statutes to hold him liable personally for damages 
sustained by the Bank in consequence of his having 
violated the provisions of Section 5200 of the Re¬ 
vised Statutes. Section 5200 of the Revised Statutes, 
briefly stated, provides that total liability to any 
national bank of any borrower from the bank shall 
not exceed one-tenth part of the amount of the 


capital stock of the bank actually paid in. Section 
5239 of the Revised Statutes provides that every 
director who participates in or assents to the mak¬ 
ing of a loan in excess of the amount provided 
shall be held liable in his personal and individual 
capacity for the damages which the bank or its share 
holders may sustain. 

It appeared in the case that the defendant Johnson 
as a director of the bank had permitted a loan in 
excess of the statutory amount; that in order to 
avoid the consequences of the statute he had caused 
the bank to sell notes given for the loan to a subsid¬ 
iary corporation having the same directors and the 
same stockholders as the bank, and that the pay¬ 
ment for the notes was made by a transfer of credit 
upon the books of the bank. Later the subsidiary 
corporation rescinded the sale and a new Board of 
Directors having been elected for the bank, the suit 
was brought to compel the director who had brought 
about the situation to pay the damages caused there¬ 
by, the borrowers having in the meantime become 
bankrupt. 

There were numerous questions before the Supreme 
Court and the Court, as will appear from the opinion, 
answered the question seriatim^ numbering the para¬ 
graphs as each point was considered. 

The appellant in this case contends that the Su¬ 
preme Court held in the Corsicana Bank case that 
regardless of the actual honesty of the directors, 
nevertheless where two corporations have the same 
persons as their directors transactions between the 
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corporations are presumptively fraudulent; in fact, 
the appellant quotes the following sentence from the 
opinion to substantiate this proposition: “Nor would 
the absence of any improper motive or a desire for 
personal profit on the defendant’s part be a defense.” 

The Supreme Court makes this statement, but 
the interesting thing about the statement in this 
connection is that the Supreme Court makes it in 
connection with a point entirely foreign to the point 
which the appellant would lead this Court to believe 
it was made. The statement is made at the bottom 
of page 83 of the opinion and it was not made with 
reference to the so-called interlocking directorate. 
The Court was discussing the third point involved 
in the case. In order to show the extent of appel¬ 
lant’s error in quoting this sentence for the propo¬ 
sition for which it contends, and endeavoring to lead 
this Court to believe that the Supreme Court held 
such a proposition in connection with similar facts, 
the passage from the opinion of the Court in which 
the sentence relied upon appears, is quoted: 

In view of certain contentions urged here 
in behalf of defendant, and perhaps acceded 
to by the courts below, it should be said that 
the question whether defendant knowingly 
participated in or assented to the making of 
a loan in excess of the limit prescribed by 
sec. 5200 is not to be confused by any con¬ 
sideration of the supposed standing of the 
borrowers, personal or financial. The statu¬ 
tory limit is a special safeguard prescribed by 
Congress for the very purpose (among others) 




of preventing undue reliance upon the financial 
standing of borrowers. Nor would the absence 
of any improper motive or a desire for personal 
profit on defendant’s part be a defense; nor 
the fact that in spite of a loss upon this 
transaction the Bank remained solvent or 
even prosperous. 

It will thus be seen that the Court made the state¬ 
ment referred to in connection with the liability of a 
director under Section 5200 of the Revised Statutes 
and not in connection with his duties as a common 
director to two corporations. 

The Supreme Court in the Corsicana Bank case 
reaches the proposition as to the results brought 
about by two corporations having the same personnel 
for directors, in the 8th point in the case where it 
discusses the validity of the defendant’s defense to 
the effect that the notes given for the excessive loan 
had been sold to the subsidiary corporation, and the 
right of the subsidiary corporation to rescind the sale. 
In this connection the Court said: 

Was there good cause for the rescission! 
The fact that the same persons were directors 
and managers of both corporations subjects 
their dealings inter sese to close scrutiny. 
That two corporations have a majority or 
even the whole membership of their boards of 
directors in common does not necessarily 
render transactions between them void; but 
transactions resulting from the agency of 
officers or directors acting at the same time 
for both must be deemed presumptively fraud- 


ulent unless expressly authorized or ratified by 
the stockholders; and certainly where the cir¬ 
cumstances show, as by the undisputed evi¬ 
dence they tended to show in this case, that 
the transaction would be of great advantage 
to one corporation at the expense of the other, 
especially where in addition to this the personal 
interests of the directors or any of them would 
be enhanced at the expense of the stock¬ 
holders, the transaction is voidable by the 
stockholders within a reasonable time after 
discovery of the fraud. ( Twin-Lick Oil Co, v. 
Marbury, 91 U. S. 587, 589; Wardell v. Rail¬ 
road Companyy 103 U. S. 651, 657, et seq.; 
Thomas v. BrowmillCy etc.y R, R. Co., 109 U. S. 
522, 524; Richardson v. GreeUy 133 U. S. 30, 43; 
McGourkey v. Toledo & Ohio Ry, Co., 146 U. S. 
536, 552, 565.) (Italics ours.) 

The important part of this opinion, in so far as 
it is relevant to the present case, is the fact that 
transactions between the corporations described are 
deemed presumptively fraudulent unless expressly 
authorized or ratified by the stockholders. How does 
the rule laid down by the Supreme Court affect the 
facts in the present case? Has the appellant cor¬ 
poration any standing to complain? It is true that 
Humpstone, Kilbourn, and Sainsbury were the 
directors both of the appellant and of the Paper 
Company at the time the debt was paid. They 
were not such directors at the time the debt was 
contracted. 

Furthermore, Lange, the President of the appellant 
and its sole stockholdery admitted the debt of the 


appellant corporation prior to the time that Hump- 
stone, Kilbourn, and Sainsbury became its directors. 
Furthermore, the obligation of the appellant Butler 
Company to the Paper Company admittedly was 
contracted long prior to the time that Humpstone, 
Kilbourn, and Sainsbury became its directors. At 
the time the debt was contracted, and long subsequent 
to its payment, Lange was the sole stockholder and 
ratified and acquiesced in all proceedings taken to 
effect the payment of the debt to the Paper Company. 
As a matter of fact, the evidence shows that Lange 
personally raised the money to pay the debt and 
conducted all the proceedings looking toward the 
payment of the debt, even while Humpstone, Kil¬ 
bourn, and Sainsbury were directors of the appellant 
Butler Company. 

During all this time it does not appear that there 
were any creditors of the appellant Butler Company. 
No creditors are parties to the present suit, and not 
one scintilla of evidence was offered to show that 
there* were or are any creditors of the Butler 
Company. These being the facts, what standing has 
the Butler Company to complain? Its sole stock¬ 
holder acquiesced in and was a party to the pay¬ 
ment of the indebtedness, and there are no creditors 
to be injured. 

The exception to the general rule laid down by the 
Supreme Court to the effect that a corporation can not 
complain where its stockholders acquiesce in or ratify 
the action of directors who are common to two 
corporations is just as well established as the rule 
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that under other circumstances the actions of inter¬ 
locking directorates are presumptively fraudulent. 

In Sanford Fork & Tool Company v. HowCy Brown & 

Co.j Ltd., 157 U. S. 312 at 317, the Court said: 

Under these circumstances, should the trans¬ 
action be condemned and the mortgage held void 
as against creditors? This question, we think, 
must be answered in the negative. It is said 
that the directors of a corporation stand in a 
fiduciary relation to both the stockholders 
and the creditors. Whatever may be the 
extent of the fiduciary obligations of directors 
to stockholders, there can be no pretence in this 
case of a breach thereof. The mortgage was 
expressly authorized by the stockholders, and 
they can not claim that the directors in exe¬ 
cuting the instrument, which they had them¬ 
selves authorized, were guilty of any breech 
of duty to them. It is often said that the 
directors may not take advantage of their 
position and power to secure personal advan¬ 
tage to themselves, but that proposition has 
no application here, for the corporation itself 
directed this mortgage. It was an applica¬ 
tion by the debtor of its property to secure 
certain of its creditors, and not the act of the 
agents of a debtor to protect themselves. 

The case involves no breech of trust on the 
part of the agent towards the principal, but 
more closely resembles the case of an indi- ' 
vidual debtor giving preferences to certain of 
his friends, and the general rule is that, in the 
absence of statute, a debtor has such jus dispo- 

nendi in respect to his property that, although 

♦ \ 
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insolvent and contemplating a cessation of 
business and the surrender of his property to 
his creditors, he may lawfully prefer certain of 
them, even though thereby others receive no 
payment. 

In Barr v. R, R, Co.j 125 N. Y. 263, the Court said: 

If the company's directors were interested 
in the work and profits of construction, and 
evaded a direct contract through the form or 
device of an intermediary contractor, that was 
a matter for the company, or for its stock¬ 
holders, to take hold of. But the stockholders 
and the members of the syndicate were the 
same persons, and, however wrong the trans¬ 
action might be if other persons were con¬ 
cerned, here no injury was effected to anyone 
interested in the corporation. And, however 
illegal the transaction, there was no person 
apparently to complain of it. As the stock 
was issued as a part of the consideration for 
construction, it can not be said that it was 
taken without Value given, and the mode of 
its apportionment or division concerned only 
those interested in the contract through which 
it was received as pa 5 rment. 

We may concede that the contract was 
voidable, as a scheme concocted by the 
directors for sharing in the profits of con¬ 
struction, but the difficulty is that all the 
members of the corporation were assenting 
to it. There was, however, in fact no fraud 
practiced upon the company. Practically, the 
promoters of the corporation in this way 
placed a valuation upon the corporate prop- 



erties and franchises, which the contribution 
and expenditure of their money created; and 
the fact that they were created for an expendi¬ 
ture less than the par value of the aggregate 
issues of capital stock and bonds does not 
affect the question at all.” 

In Coe V. East & West R. R. Co. of Alabama^ 52 
Fed. 531, the Court said in connection with facts of a 
similar nature: 

Even if the Railroad Company had been 
wronged or cheated it would seem that sub¬ 
sequent creditors and subsequent purchasers 
have no right to question the transaction as 
long as the Railroad Company acquiesced, 
and no intention to defraud subsequent cred¬ 
itors is shown. 

The Court cited Graham v. R. R. Co., 102 U. S. 148. 

For the same proposition see Pneumatic Gas v. 
Berry et al., 113 U. S. 322, Leavenworth County Com¬ 
missioners V. Chicago, etc., R. R. Co., 134 U. S. 688 
at 707. 

In the present circumstances Lange was the sole 
stockholder of the appellant corporation during all 
the period involved in the controversy, and not only 
has it not been shown by any evidence whatsoever 
that the intention was to defraud subsequent credi¬ 
tors but it has not been shown and it does not appear 
that there were any other creditors of the Butler 
Company except the Paper Company. It is thus 
quite clear that where the stockholders acquiesced 
in the actions of the Board of Directors the rule as 
to presumptive fraud does not apply, and certainly 
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in this case there can be no question that the 
only stockholder of the appellant company acquiesced. 

Another complete answer to the appellant's con¬ 
tention is the fact that it is conceded that the Direc¬ 
tors did not commit any actual fraud. Even if the 
rule applied in this case, such a concession would 
relieve the defendants here from assuming any further 
burden of proof. The general rule is not as appellant 
contends, namely, that where two corporations have 
interlocking directorates, any actions of the directors 
on behalf of one corporation, is presumptively fraudu¬ 
lent even though the directors may be as pure as the 
driven snow. The nile is that where corporations 
have common directors, transactions between the 
corporations when attacked by one of them will be 
closely scrutinized, and the burden will be on the 
corporation seeking to sustain the transactions to 
show that they have been fair and free from fraud. 
The transactions would be held fraudulent only where 
there was nothing w’hatsoever to show fair dealing. 
When, however, the complaining corporation con¬ 
cedes and admits that the directors committed no 
actual fraud and acted in all good faith, then such 
an admission is evidentiary in character, and meets 
any burden of proof which may be upon the defend¬ 
ants, if burden of proof it may be called. 

It is well-established law that an admission is 
evidence to be considered in the decision of a case. 
See Tucker v. Alexandroffj 183 U. S. 427. Such an 
admission dispenses with the necessity of any other 


proof of the facts admitted. Buckles v. StatCy 175 
App. Div. (N. Y.) 677. 

It being admitted that Humpstone, Kilboum, and 
Sainsbury committed no actual fraud and that 
they acted in good faith, there remained nothing for 
the defendants to prove even had the burden been 
upon them of proving anything affirmatively. The 
most that they could have done was to have placed 
Humpstone, Kilboum, and Sainsbury upon the wit¬ 
ness stand and examined them as to the good faith 
of their actions. 

The sort of fraud that the rule combats is actual 
fraud on the part of the common directors in acting 
for one corporation in a manner which would be 
unfair to the other. It is not possible for the rule 
to apply where it is conceded that the common direc¬ 
tors have acted in good faith and without fraud. 

Furthermore, the defendants did introduce into 
evidence as Exhibit 1 (Rec. p. 30) a letter from the 
appellant corporation admitting the indebtedness. 
This letter was received long prior to the time when 
Humpstone, Kilboum, and Sainsbury became direc¬ 
tors of the appellant corporation. 

Hence, even if the mle were applicable in the 
present case, the burden of proof would have been 
met, first, by the fact that it is conceded that there 
was no actual fraud; and, second, that the indebted¬ 
ness had been admitted by the corporation in a letter 
signed by its sole stockholder. 

Humpstone, Kilboum, and Sainsbury as directors 
of the appellant Butler Company simply with the 


33 


assistance of Lange, the sole stockholder, carried 
to a logical conclusion the state of affairs which 
existed when they became such directors. They 
did nothing whatsoever to create an indebtedness. 
It appears that the books of both companies show 
that such an indebtedness existed in favor of the 
Paper Company. Certified Public Accountants were 
employed to assist the directors in arriving at the 
truth; there being no actual fraud on the part of the 
directors, it must be assumed that the report of the 
Certified Public Accountants satisfied them and 
that their own investigations were such as to reason¬ 
ably satisfy them that the debt existed. How can 
it be said that there was even negligence on the part 
of Humpstone, Kilbourn, and Sainsbury when prior 
to the time when they became directors of the appel¬ 
lant Butler Company, Lange, who was the sole 
stockholder of the Butler Company, and who acted 
under proper authorization from the corporation, 
admitted the indebtedness of the corporation, when 
after Humpstone, Kilbourn, and Sainsbury became 
directors of the Butler Company, Lange assisted 
personally in raising the money to pay the indebted¬ 
ness and was present at the meetings of the Board 
of Directors at times when the indebtedness was 
discussed, and concurred in the payment of the debt 
to the Paper Company; and when Certified Public 
Accountants had examined the books and presumably 
satisfied the directors that the debt was existing. 

Persons who assume the position of directors of a 
corporation under the circumstances shown by the 


evidence in this case are not placed under a duty to 
go about lifting every stone and examining the 
terrain thereunder with a microscope in an endeavor 
to find corruption. 

As indicated by paragraph 15 of the bill of com¬ 
plaint (Rec. p. 5), the worst accusation made against 
Humpstone, Kilboum, and Sainsbury is that they 
were negligent and careless of the plaintiff^ s affairs 
and assets, or were, as agents of said Felix Schoeller 
Paper Company, Inc., regardless of the plaintiff^s 
affairs and desirous of taking such action as directors 
of the plaintiff as would be of most benefit to the 
said Felix Schoeller Paper Company, Inc.^^ 

A person is negligent only when he does not act 
as a reasonable man would act under given circum¬ 
stances. How can it be said that reasonable men 
would have acted in any other manner than did 
Humpstone, Kilboum, and Sainsbury. Would the 
law require them to make any further investigation 
when the sole stockholder of a corporation admitted 
an indebtedness of the corporation, personally raised 
the money to pay the indebtedness, and volun¬ 
tarily surrended the stock which he personally owned 
as security for the payment of the debt? Under 
ordinary circumstances reasonable men are justified 
in assuming that when the only person interested 
confesses to an indebtedness of over $100,000, such 
indebtedness is really owed. It must also be kept 
in mind that there was no intimation of any irregu¬ 
larities of any kind or character whatsoever until 
the bill of complaint in this case was filed on No- 
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vember 28, 1921, long subsequent to the time of all 
the transactions complained of. 

The Special Master and the Supreme Court of the 
District of Columbia had before them all the evidence 
that it was possible to obtain. The books of account 
of both corporations were introduced into evidence 
and subjected to examination. The minute books of 
both corporations were introduced into evidence and 
thoroughly examined. Schurmann, the man who 
knew most about the transactions, was called as a 
witness by the appellant and testified concerning all 
the transactions, and the Master, who had an oppor¬ 
tunity to observe him and judge of his character as a 
witness, found that he testified with apparent truth 
and candor, and with every attempt to assist counsel 
on both sides in arriving at the truth. What more 
could be done? Appellant endeavors to lead the 
Court to believe that facts were in the possession of 
the Alien Property Custodian w’hich would enable 
him more readily to discover the fraud or lack of 
fraud committed long prior to his connection in any 
way with the case. Such an assertion is not founded 
in reason. 

In the first place, the Special Master had before 
him the books of account of both corporations and 
their minute books. The books of account of the 
Paper Company and its minute book were produced 
by the Alien Property Custodian. The Master and 
the Court had before them everything to which the 
Custodian had ever had access. 
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It must always be remembered that the Custodian 
was in no better position to disprove the alleged fraud 
than was the appellant to prove it. The Custodian, 
as sole stockholder of the Paper Company could pro¬ 
duce its books and records, and this was done, but 
at the time of the hearing the Custodian neither 
directly nor indirectly, had any connection with, 
nor control over, the appellant Butler Company or 
its books. The only time that the Custodian could 
possibly be said to have had any connection with the 
appellant Butler Company was during the short 
period of time when Humpstone, Kilboum, and 
Sainsbury, who had been elected directors of the 
Paper Company, were also directors of the Butler 
Company. It is to be assumed that these gentlemen, 
as directors of the Butler Company, turned over all 
its books and records at the time they ceased to be 
directors of the Butler Company. 

With the evidence in the present case such as it is, 
no Court should say that the decree of the lower 
Court is incorrect. 


II 

The plaintiff in the lower Court haying assumed the 
burden of proof at the hearing of the case, can not 
complain on appeal that the burden of proof should 
properly have been upon the defendants in the 
lower Court 

The issues in this case have been heretofore dis¬ 
cussed in the light of the evidence as it appears in the 
record. Upon these facts the appellees firmly bdieve 
and contend that there can be no question as to the 
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correctness of the decision in the case. There is, 
however, another very important reason why this 
Court will not reverse the decision of the Supreme 
Court of the District of Columbia for the reasons 
assigned by the appellant. 

As has been emphasized heretofore, the appellant 
contends that the decision of the lower Court was 
erroneous because it is contended the defendants did 
not establish by sufficient evidence that the conduct 
of Humpstone, Kilboum and Sainsbury was free from 
fraud. This is the only issue on this appeal. 

From an examination of the bill of complaint (Rec. 
pp. 2 to 8, inclusive) the entire lack of any charge 
of fraud by Humpstone, Kilbourn, and Sainsbury will 
be apparent. The bill of complaint will, however, 
disclose specific accustions of fraud against Schurmann 
and Lange. This fraud was denied in the answer, 
and the plaintiff was put upon proof of the existence 
of such fraud. The plaintiff having affirmatively 
alleged the fraud and the fraud having been denied, 
the burden of proof, as evidenced by the pleadings, 
was upon the plaintiff. This burden of proof would 
be on the plaintiff under the pleadings, even though 
the plaintiff might have framed its pleading so as to 
cast the burden of proof under the law upon the 
defendants. Not having done this, however, and 
having proceeded to sustain the burden of proof, an 
appellate court will not examine into the question as 
to whether or not the burden should have been 
Qtberwiae. 


This principle is very clearly demonstrated in the 
case of Kiesel v. ByheCy 14 Idaho, 670. That case is 
very similar to the present case, in so far as the 
principle of law is concerned. Under the decisions 
of the Supreme Court of Idaho it had been held that 
a complaint filed by a foreign corporation in the 
Courts of Idaho was open to demurrer, if the com¬ 
plaint failed to allege that the corporation had com¬ 
plied with certain provisions of the constitution and 
laws of the State. A complaint was filed by the 
plaintiff upon certain notes which he had purchased 
from a foreign corporation which was mentioned in 
the bill of complaint, and which foreign corporation, 
it was alleged, was doing business in the State of 
Idaho in its corporate name. The complaint con¬ 
tained no allegation whatever as to the compliance 
by the foreign corporation wdth the laws of the 
State in order to entitle it to do business within the 
State. 

The defendant did not raise the question on 
demurrer or by answer, but raised it by an affirma¬ 
tive allegation in the separate defenses. The de¬ 
fendant then failed to introduce any evidence show¬ 
ing that the foreign corporation in question had not 
complied with the laws of Idaho relating to the 
right of a foreign corporation to do business in that 
State. 

The trial Court found in favor of the plaintiff, 
and an appeal was taken, the question being raised 
that the plaintiff had not established the necessary 
status of the foreign corporation. The Court, how- 
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ever, refused to examine into the question of the 
burden of proof because the defendant, although it 
could have availed itself of its rights to require the 
plaintiff to maintain the burden of proof upon the 
point, had voluntarily assumed the burden of proof. 
In this connection the Court said: 

By pursuing this method of raising the 
question of the corporation’s comphance with 
the statute, the defendants necessarily as¬ 
sumed the burden of proving that fact. It is 
true that ordinarily a litigant does not assume 
the burden of proving a negative, but here the 
defendants did not see fit to raise the question 
* so as to throw the burden where it properly 
rested, upon the plaintiff, but rather assumed 
to plead the negative of those facts as an 
affirmative defense. Thev therefore assumed 
the burden and responsibility of proving the 
allegations of their answer. In this view of 
the case and condition of the pleadings, the 
question now arises as to whether the findings 
made by the court as hereinbefore recited are 
sufficient to support a judgment in favor of 
plaintiff. 

In the present case the question as to the burden 
of proof was not raised by the plaintiff in the lower 
Court until after all the evidence was in. The 
plaintiff then contended that there was a burden of 
proof upon the defendants which had not been met. 
Prior thereto, however, the plaintiffs had proceeded 
to meet the burden of proof and had endeavored to 
show by witnesses and documentary evidence that 
a fraud had been committed upon it. The report 
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of the Special Master will indicate the voluminous 
character of the evidence introduced by the plaintiff 
in the court below to sustain its allegations of fraud. 
It had placed Schurmann on the witness stand and 
proceeded to examine him at length upon all the 
transactions involved. The Master^s report states: 

The only witness introduced who gave 
testimony with relation to the issues of the 
case was Ferdinand Schurmann, one of those 
who was charged by the plaintiff with the 
fraud hereinabove referred to. He is not now 
connected with either the Butler Company or 
the Paper Company. He came from St. 
Louis for the purpose of testifying in the 
case, and there is no reason to believe that 
he did not come voluntarily. He was put 
upon the stand by the plaintiff, who did not 
announce that he had been called as an adverse 
witness or as of cross-examination. At the 
outset plaintiff^s counsel made the statement 
that Mr. Schurmann had been placed upon 
the stand “ merely for the purpose of identify¬ 
ing certain checks of the Felix Schoeller Paper 
Company and of the K. H. Butler & Co., 
Inc.” The examination, however, soon took 
a very much broader scope and opened up the 
whole field of the operations between the two 
companies and their relation to the Lange 
business. The witness testified with apparent 
truth and candor and, so far as the Special 
Master could discover, with every attempt 
to assist counsel on both sides in arriving at 
the truth. (Rec. p. 23.) 


Furthermore, the plaintiff introduced the books 
of account of both corporations and the minute 
books of both corporations, and numerous checks in 
an endeavor to prove that there had been consmn- 
mated a fraud. In fact, in its brief appellant dwells 
at great length upon the character of forty-four 
checks introduced into evidence. 

After the plaintiff had introduced all the docu¬ 
mentary evidence that there was to be had, a large 
portion of which had been furnished by the defendant 
the Alien Property Custodian, and had examined 
Schurmann at length, and after the evidence was 
closed, it does not lie in the mouth of the appellant 
here to say that because it failed to substantiate the 
charges made in its bill of complaint there was a 
duty upon the Alien Property Custodian affirm¬ 
atively to prove that Humpstone, Kilboum, and 
Sainsbury, who admittedly acted in good faith and 
without personal or actual fraud while they were 
directors for the short period of time that the 
previously created indebtedness was being paid, to 
proceed to prove by proper evidence that there was 
no fraud. That this is a correct statement of the law 
is fully borne out by the cases. 

In Burgrqf v. Byrnes, 104 Minn. 343, the appellant, 
who had assumed the burden of proof in the lower 
Court, sought to raise the question in the appellate 
court as to the propriety of the ruling of the Court 
upon the evidence, which the appellant had intro¬ 
duced at the hearing. The Supreme Court of Minne¬ 
sota said: 


It is unnecessary in this case to consider or 
determine whether the judgment was presumed 
to be worth its face value until proved to be of 
less value by the defendant, and whether the 
burden rested on the defendant, and not on 
the plaintiff, to show the value of that judg¬ 
ment; for the plaintiff assumed that burden 
and undertook to show the actual value of the 
judgment. Plaintiff, instead of electing to 
stand on the theory on which he now bases 
error in the rulings of the court, introduced 
affirmative e\ddence by which the actual value 
of the judgment was sought to be shown. 
Ha\dng elected so to do, he is in no position 
to complain of the acceptance by that court 
of his position. He is within the rule that 
where a party erroneously assumes the 
burden of proof as to a particular allegation 
or the burden of evidence as to a particular 
fact, the mistake will not be corrected in the 
appellate court.^^ (16 Cyc. 926 B; 2 Cyc. 675 
(IX); Geiser MJg, Co. v.Yosty 90 Minn. 47, 
95 N. W. 584; Earl Fruit Co. v. Thurston Cold- 
Storage & Warehouse Co., 60 Minn. 351, 62 
N. W. 439; Benjamin v. Shea, 83 Iowa 392, 
49 N. W. 989. And see Denton v. Chicago, 
52 Iowa 161, 2 N. W. 1093, 35 Am. 263; 
Stewart v. Outhwaite, 141 Mo. 562, 44 S. W. 
326.) ^^When parties consent to try their 
case upon a certain theory of what the law is, 
though it be erroneous, they can not complain 
at the result if it be correct according to that 
theory.^^ {Davis v. Jacoby, 54 Minn. 144, 55 
N. W. 908. And see 66 Cent. Law J. 291.) 
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This opinion is directly in point in the present case. 
The appellant assumed to prove the fraud and having 
failed it does not lie in its mouth to say that the trial 
Court erred in accepting the evidence that it had 
introduced. See also Stewart v. Outhwaite, 141 
Mo. 562; Bass & Harbour Furniture & Carpet Co. v. 
Harboury 42 Okla. 335; Morris v. Hokosona, 26 Colo. 
App. 251. 

Ill 

The portion of the decree of the Supreme Court of 
the District of Coiumbia awarding costs to the 
defendants was proper 

The final decree dismissing the bill of complaint in 
the case awarded costs generally to the defendants 
and specifically costs of $70 under paragraph 2 of 
Equity Rule 69 of that Court, and the sum of 
$1,203.30, which had been advanced by the defen¬ 
dants as the costs of the reference to the Special 
Master. This award is assigned as error by the 
appellant. However, in that portion of the brief 
on page 20 and following, which deals with the 
errors relied upon, this assignment of error is 
not mentioned and presumably abandoned. The 
award of costs in the case was proper. The $70 
costs was awarded pursuant to the terms of Equity 
Rule 69, the relevant portion of which is as follows: 

In order to prevent the filing of exceptions 
to an auditor's report for frivolous reasons, 
or for mere delay, the exceptor shall for every 
exception overruled pay $5 costs to the other 
party, and for every exception allowed shall 


be entitled to the same costs from the other 
party. 

The appellant filed fourteen separate exceptions 
to the report of the Special Master (Rec. 44ff) all of 
which were overruled. This portion of the costs 
was, therefore, properly allowed. 

The defendants, having advanced the cost of the 
reference, were entitled to receive repayment for 
such advance upon the dismissal of the bill of com¬ 
plaint. Plaintiff having failed to establish its case 
was in the position of one who had, by an assertion 
of imagined wrong, caused the defendants expense, 
and there is, therefore, no reason why such costs 
should not be awarded to the defendants in the 
lower Court. 

The decree of the Supreme Court of the District 
of Columbia should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

Attorney of the United States in and for the District 
of Columbia. 

Dean Hill Stanley, 

A. R. Johnson, Jr., 

Special Assistants to the Attorney Generaly 
Attorneys for Thomas W. MiUery as Alien 
Property Custodian, and Frank White, as 
Treasurer of the United States. 
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No. 4231. 


K. H. BUTLER & COMPANY, INC., a Corporation op 
THE State of New York, Appellant, 


vs. 

A CERTAIN FUND OF MONEY and THOMAS W. MIL¬ 
LER, AS Alien Property Custodian, and FRANK 
WHITE, AS Treasurer of the United States, Appel¬ 
lees. 


APPELLANT’S SUPPLEMENTAL BRIEF IN REPLY. 


(1) The statement of the defendants in their brief that 
the plaintiff in the lower court assumed the burden of proof 
is an unfounded and bare conclusion and the arguments 
based thereon are, therefore, inapplicable. 

In the statement of their second contention (Defs.’ Brief, 
p. 36), the defendants submit that the plaintiff in the lower 
court cannot complain on appeal that the burden of proof 
should have been on the defendants, from which statement 
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it might be inferred that it is the defendants^ claim that 
appellant raised the question on its appeal for the first time. 
That such an inference would be contrary to the facts is 
shown by the defendants’ brief, in which the statement is 
made that the question was raised by the plaintiff in the 
lower court when the evidence was in (Defs.’ Brief, p. 39). 
Obviously there was no earlier occasion of which the plain¬ 
tiff might have availed itself. That plaintiff relied upon its 
contention throughout the proceedings in the lower court 
and raised the question upon every available opportunity is 
borne out by the record. As is discussed in appellant’s main 
brief, the Special Master refers to the contention as having 
been raised at three different times .(Rec., pp. 22, 28, 29), 
and it appears in the plaintiff’s exceptions to the Master’s 
report (Rec., p. 47). 

The defendants place great emphasis on the case of Kiesel 
vs. Bybee, 14 Idaho, 670, to the effect that the burden of 
proof having been assumed by one party an appellate court 
will not examine into the question as to whether or not the 
burden should have been otherwise. This decision has no 
applicability whatsoever to the case before the court. The 
court follows the decision of Valley Lumber & Mfg. Co. vs. 
Driessel, 13 Idaho, 662, and the decision is on the identical 
point of that case that, by Section 4178 of the Revised Stat¬ 
utes of Idaho, if no objection is taken by demurrer or answer 
“that the plaintiff has no legal capacity to sue,” the defend¬ 
ant will be deemed to have waived the same. The case 
merely determines the applicability of a proposition with 
reference to proving the capacity of a plaintiff to sue in a 
court of that State. 

The decision in Burgraf vs. Byrnes, 104 Minn., 343 
(Defs.’ Brief, p. 41), is premised upon the fact that appel- 


lant assumed the burden of proof in the lower court, and 
therefore is likewise inapplicable. 

Your appellant, being the complainant, made its affirma¬ 
tive allegations challenging transactions of the Paper Com¬ 
pany and the directors, Humpstone, Kilburne, and Sains- 
bury, and the fact that the complaint charged Schurmann 
and Lange with fraud is not an assumption of the burden 
of proof, as is urged by the defendants (Defs.’ Brief, p. 37). 
As the defendants state in their own presentation of the rule 
as to the burden of proof (Defs.’ Brief, p. 31), for the ques¬ 
tion to be raised the transactions complained of must be 
challenged, which is fundamental. These allegations of 
fraud by Schurmann, Lange, and the Paper Co. did chal¬ 
lenge the payment by the Butler Co. to the Paper Co. as being 
in fraud of the Butler Co., of its stockholders, and of its 
creditors, and this challenge placed squarely upon the de¬ 
fendants the burden of proving the fairness of the trans¬ 
actions—the fairness to the Butler Co., the fairness to its 
stockholders and the fairness to its creditors. If it did any¬ 
thing less, the requirements as to the burden of proof as laid 
down repeatedly by the United States Supreme Court are 
meaningless. And whatever the cost of the fraud of Schur¬ 
mann and Lange to the original German stockholders of the 
Paper Co., they have no rights to be reimbursed through the 
fraud of the Paper Co. and at the expense of the Butler Co! 

The defendants make the further statement (Defs.’ Brief, 
p. 39), that the plaintiff “proceeded to meet the burden of 
proof” and rely upon a single quotation from the report of 
the Special Master to the effect that the only witness who 
gave testimony was put upon the stand by the plaintiff, and 
that “at the outset plaintiff’s counsel made the statement 
that Mr. Schurmann had been placed upon the stand merely 


for. the purpose of identifying certain checks of the Felix 
Schoeller Paper Co. and of the K. H. Butler Co., Inc.,’’ and 
that the testimony went into the operations between the two 
companies, and their relation to the Lange business. This 
in itself is amply sufficient to show that the defendants’ 
statement that the plaintiff proceeded to meet the burden of 
proof is erroneous. And the Master continues with the state¬ 
ment that plaintiff claimed the privilege of cross-examina¬ 
tion of this witness as being hostile. Though it be possible 
repetition, while Schurmann, claimed by appellant to be 
hostile, was the only witness placed on the stand by it, appel¬ 
lant showed circumstances inducing suspicion and, in addi¬ 
tion, properly proved appellant’s capacity to sue. Yet the 
defendants would have the court decide that became appel¬ 
lant showed such circumstances they, the defendants, should 
have the benefit of them by being relieved of the burden of 
proof placed upon them by that very showing. 

There is nothing in the record from which it might be 
even inferred that appellant undertook the burden of proof— 
the Special Master does not suggest it in his report, nor can 
it be concluded from the findings of the court below or the 
decree. The foregoing shows that the sole reliance of the 
defendants for the fact that appellant assumed the burden 
is the statement of the Master that, after Schurmann had 
been placed upon the stand for the purpose of identifying 
checks, the examination went into the relationship of the 
two corporations and Lange. To hold that the burden of 
. proof under these circumstances is not upon the defendants 
would be to penalize appellant for showing circumstances 
inducing suspicion and to place a premium on fraud. Such 
a result would be a distortion of the rule which “is founded 
in soundest morality and in soundest business policy,” and 


o 


would defeat its own purposes; and in not one of the cases 
decided by the United States Supreme Court propounding 
and applying the rule, and cited in appellant’s main brief, 
did the party attacking the transactions appear to have done 
otherwise than as the appellant has done. 

{2) The contention advanced in defendants' brief that 
absence of actnal fraud on the part of Humpstone, Kilburne, 
and Sainsbury relieves the defendants of the burden of proof 
is unsound. 

“The rule is that where corporations have common direc¬ 
tors transactions between the corporations when attacked by 
one of them will be closely scrutinized and the burden will 
be on the corporation seeking to sustain the transactions to 
show that they have been fair and free from fraud.” (Defs.’ 
Brief, p. 31.) “And where the fairness of such transactions 
is challenged, the burden is upon those who would maintain 
them to show their entire fairness.” Geddes vs. Anaconda 
Copper Mining Co., 254 U. S., 590. 

The common directorship of Humpstone, Kilburne, and 
Sainsbury in the Paper Co. and the Butler Co. is conceded. 
The appellant challenges the transactions with the allegations 
that the Butler Co. was forced to pay the Paper Co. $107,000 
as the result of fraud practiced upon it, with the result that 
it was not only deprived of its fund, but its creditors could 
not be paid without impairment of capital to the full extent 
of the fund, and the Paper Co. and its stockholders, if the 
wrongs be not redressed, would be benefited by the Paper 
Co.’s negligence and participation in the fraud, and proves 
to the satisfaction of the Special Master that there were 
“circumstances inducing suspicion.” The answer of the de- 
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fendants is that the directors acted in personal good faith, 
and reason that absence of actual fraud on their part made 
the fraud by the Paper Co. and the constructive fraud of the 
directors impossible. That the very distinction between 
actual and constructive fraud is the presence or absence of 
intent to deceive needs but to be mentioned to bring out the 
fallacy of the defendants’ position. And the defendants' 
own statement of the rule places upon them the burden of 
proving the fairness of the transaction. It is to meet just 
such a situation as is presented in this case that the rule 
exists; it must be so where fiduciaries act in dual capacities 
because of the very nature of those capacities. Here were 
circumstances inducing suspicion; the directors knew of 
“conflicting items and the generally unsatisfactory condi¬ 
tion of the books” of the Butler Co.; nowhere do the com¬ 
pany’s minute books refer to any obligation to the Paper ('o. 
prior to the time that Humpstone, Kilburne, and Sainsbury 
became officers, either as to the borrowing of funds or acquies¬ 
cence or authorization therefor, yet these directors raised for 
the Butler Co. and paid themselves for the Paper Co. the sum 
of $107,000, which transaction is properly challenged. How 
can it even be seriously contended that because the directors 
did not profit personally the Butler Co. should be denied its 
remedy for damage resulting from transactions conceived 
and consummated in fraud, whether actual or constructive? 
The mere statement of the contention is its own sufficient 
answer. 

Respectfully submitted, 

ALFRED K. NIPPERT, 
WILLIAM SABINE, 

Attorneys for Appellant. . 
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